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THE PRACTICE 



Of 



THE OFFICE OF SHERIFF, 



CHAPTER I. 



Section I. 

GENERAL OBSERVATIONS. 

The Sheriff is an officer of great antiquity in this Kingdom. He 
was an officer and minister of Justice long before the Conquest;* 
as some say, a principio legis.^ His name is composed of the 
two Anglo-Saxon words — scyr (shire) and gerefa (reeve or keeper)* 
During the Anglo-Norman period of our history he also acquired 
the name of Viscount ; ^ and, with a new name, he acquired new 
duties ; he had the wardship of the County committed to him, 
when the Counts, whose charge it was, were obliged to go away to 
attend on the person of their Sovereign. The Gerefa and the 
Count may be supposed to have been in the relation of our present 
Sheriff and Lord Lieutenant ; or, perhaps, the Sciregerefa was the 
fiscal officer, and the Count the general guardian of the County, 
when a part of his duties, for the reasons alleged, were trans- 
ferred to the Sciregerefa. The word Viscount would seem to 
imply delegation. The earliest records, however, not only give 
no trace of any dependence of the Viscount upon the Count, but 
show, most clearly, that the former was then as absolutely inde- 
pendent of the latter as the Sheriff is, at |his day, independent of 
every other subject. The Latin words, so often quoted, vice- 
comes dicitur, quod vicem Comitis suppleat, properly admit of this 
construction ; for the word vicis as often means a change by way 
of succession as by substitution.^ Lord Coke says that Count, 

*• 3 Rep. Fref. 11, 12; 9 lb. Pref. cient Laws and Institutes of England, 

6; Co. Liu. 168 a; Dalton's Sheriff, 1; Gloss. See Lye's Diet, Sax. et Gothico- 

IBl. Comm. 339 a; Bac. Abr. {Sheriff) ; Lat. (Edit. Manning, 1777); Wilkins 

Fortescue, de Lavd. Leg, Anglice (Edit. Lex. Angl.-Sax. 199 ; Lambard's Ar- 

Amos). chaionomia; Bosworth's Anglo-Saxon 

b Doderidge, J., 1 Roll Rep. 364. Diet. (Tit. Scyr Oer^d.) 

* Mirror of Justices, c. 1, e. 3 ; * See Facciolati Lex. (Tit. Vicis.) 
Seld. Tit Hon. p. % c. 3, s. 20 ; An- 
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Viscount) and Comiratns, were called by the Romans, Consul, 
Pro-Consul, and Consulatum. fiy this he means that the offices 
were the same under different names. This has, however, been 
doubted by men of great authority.* The Roman and the Anglo- 
Saxon did not differ, in race, more than the Pro-Consul and Vis- 
count did, in oflice. They had little or nothing in common ; 
and were it not for the suggestions of so great a lawyer, this idea 
would be well nigh without authority. 

He has, according to Lord Coke, a threefold custody, viz.: 1, rt/^ 
jiistitrce, for no suit begins, and no process is served, but by the 
Sheriff; also he is to return indifferent juries, for the trial of 
men's lives, liberties, lands, and goods : 2, vttce legis, he is after 
suit chargeable to make execution, which is the life and fruit of 
the law : 3, vitce reipublicce, he is principal conservator pads, within 
the County, which is the life of the Commonwealth, vita reipubliae 
pax,^ In these different characters he will appear, in the course 
of the present work. A few preliminary propositions, however, 
will simplify the task. 

Shire. A Shire or County is one of those several divisions, into which 

the realm is divided, for the better government of it, and the 
more easy administration of justice.*^ The author of the Mirror 
of Justices;^ Speed,® and others, attribute this division of the 
realm to iEIfred ; but we find Scyr^ Scyre-Gerefa^ Scyrman^ Scyre- 
gemote, ^c, long before his time. This, necessarily, supposes 
the existence of a scyre before. " I have heard (says Fuller) 
some critics making this distinction betwixt that such are shires 
which take their denomination from some principal town, as Cam- 
bridgeshire, Oxfordshire, &c., whilst the rest, not wearing the 
name of any town, are to be reputed counties^ as Norfolk, Suffolk, 
&c. ; but, we need not go into Wales, to confute their curiosity, 
where we meet Merionethshire and Glamorganshire, but no towns 
so termed ; nay, Devonshire doth discompose this their English 
conceit.''^ Of this division of the realm into counties or shires, 
our Courts take official notice; but the local situation of any 
place in any county, the Courts do not officially notice.^ 

Quilleti. There is no part of the kingdom that lies not in some county.^ 

There are certain districts or places, parcel of one county, within 
the boundaries of another; these districts or places are called 
Quillets; and were, within memory, productive of inconvenience 
in the execution of process of the Superior Courts by reason of 
their locality;^ but this has been remedied by the legislature; ^ 
and they now, for all purposes, form part of that county of which 

» Hargrave's Note, Co. Litt. 1G8 a. 1 Salk. Rep. 266 ; see Bvutuy, Tkomp- 

»» Co. Litt 168 ; DalL c. 5. ton, 2 Q. B. 790. 

<: Fort de Laud. Leg. Angl, c. 24 ^ Fort c. xxiv. ; Jenk. Rep. Ca. 7. 

(edit Amos); Co. Litt 125 a; 1 Bl. < See Hearne's Coll. 50; 2 & 3 Will. 

Comm. 116. 4, c. 64, Sch. M. 

<* Andrew Home, a.d. 1080. ^ gee 2 Will. 4, c. 30, 8. 20 ; 2 & 

« P. 1, n. a. • 3 Vict c. 82; 7 & 8 Vict c. 61; 7 & 

f C. xviii. 8 Vict c. 92. 

« DeyheVt ease, 4 B. & A. 248 ; 
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iliey are considered parts, for the purposes of the election of mem- 
bers to serve in Parliament, as knights of the shire, under the 
2 & 3 Will. 4, c. 64. 

A Sheriff, in former times, had, often, more counties than one 
under his charge. The Sheriff of Cambridge, who is now Sheriff of 
Huntingdon also, affords an existing example; London and Mid- 
dlesex affords another.* 

In England and Wales, there are 52 Counties. The former 
is divided into 40^ and the latter into 1^. In England — 
Bedford, Berks, Bucks, Cambridge, Chester, Cornwall, Cumber- 
land, Derby, Devon, Dorset, Durham, Essex, Gloucester, Here- 
ford, Hertford, Huntingdon, Kent, Lancaster, Leicester, Lincoln, 
Middlesex, Monmouth, Norfolk, Northampton, Northumberland, 
Nottingham, Oxford, Rutland, Salop (or Shropshire), Somerset, 
Stafford, Suffolk, Surrey, Sussex, Southampton (or Hampshire), 
Warwick, Westmoreland, Worcester, Wilts, York. In fVales — 
Anglesea, Caernarvon, Denbigh, Flint, Merioneth, Montgomery, 
Brecknock, Cardigan, Caermarthen, Glamorgan, Pembroke, Rad- 
nor. The Counties of Durham, Lancaster, Chester, and Middle- Countiei 
f ex require a separate note. The first three are Counties Palatine^ Palatine, 
the last IS said to be in perpetual yee/<7rr?i, to the mayor and com- 
monalty and citizens of London. Durham was a county palatine 
by prescription held by the Bishop of Durham. It is now, by 
the 6 & 7 Will. 4, c. 19, held by H. M., as a franchise and royalty 
separate from the Crown.** Lancashire, on the attainder of 
Hen. 6 (1 Edw. 4), became forfeited; and was then, by act of 
parliament, vested in K. Edw. 4th and his heirs — K, of England — 
for ever ; but under a separate guiding and governance from the 
other inheritances of the crown. *^ By the 1 1 Geo. 4, and 1 Will. 4, 
the power, authority, and jurisdiction of the Court of Session, of 
the County Palatine of Chester, and of the judges thereof, and of 
the Court of Exchequer there, and of the chamberlain and vice- 
chamberlain thereof, and also of the judges and Courts of Great 
Sessions, both in law and equity, in the Principality of Wales, 
ceased and determined; and the jurisdiction of the Courts at West- 
minster was, instead, extended to them. Notwithstanding, Cheshire 
is still a county palatine. From the year 1202 to 1850 Westmore- 
land was held, like Middlesex, in perpetual fee farm by a sub- 
ject. But on the death of the late Henry, Earl of Thanet, the 
appointment to the office of High Sheriff was vested in Her 
Majesty.^ 

Middlesex was, by a charter of Hen. 1 (confirmed by K. John), 
vested in fee in the mayor and commonalty and citizens of the city 



*SeelCflmd. Brit. 844 (edit. Gib- « Co. Litt. 170; 4 Inst 204; 

son) ; Wilkei case, 4 Burr. 2660 ; Fort. Plowd. 216 ; T. Baym. 138 ; 1 Ventr. 
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of London, upon condition of their paying 300/. a year to the 
King's exchequer. By an act of Common Council, dated 
7th of April, 1748, it is ordered (amongst other things) "ThaC 
henceforth the right of electing persons, to the said offices of 
Sheriffalty, shall be, and the same is hereby vested in the livery^ 
men of the several companies of this city," &c. The Sheriff of 
a County Palatine, ana of Middlesex, is, to a Court of Justice, 
what the Sheriff of an another County is; they differ only in 
the mode of their appointment, manner of accounting, and the 
like. 

By the Common Law Procedure Act, 1852 (15 & 16 Vict. c. 76, 
9. 122), "all writs of every description issuing out of the Superior 
Courts of Common Law at Westminster to be executed in the 
Counties Palatine shall be directed and delivered to the Sheriffs 
of such Counties and executed and returned by them to the 
Courts out of which such writs are issued in the same manner 
in all respects as writs are executed and returned by the Sheriffs 
of other Counties." 

The Sovereign, it is said, may, at pleasure, make any County a 
County Palatine." 

In the City of Oxford, in the Town of Berwick upon Tweed, 
and in the Counties of the Cities of Bristol, Canterbury, Chester, 
Exeter, Gloucester, Lichfield, Lincoln, Norwich, Worcester and 
York, and in the Counties of the Towns of Caermarthen, Haver- 
fordwest, Klngston^upon^Hull, Newcastte-upon-Tyne, Nottingham, 
Poole and Southampton, the Council appoint^ on the 9th of Nov. 
every year, a fit person to execute the office of Sheriff.** 

Some of these Counties Corporate had, before the Municipal 
Corporation Act, as London still has, two Sheriffs constituting in 
law but one officer.*^ 

There are certain Ports, wherein the Constable of Dover Castle, 
as Lord Warden, executes all writs, &c.; their names are Dover, 
Sandwich, Romney, Hastings, Hythe, Winchelsea and Rye;** 
they are called Cinque ports. 

A Franchise or Liberty, as the term is here used, is a royal 
privilege, or branch of the Royal prerogative, vested in a subject, 
who in person, or by proxy, executes the civil process of the law 
therein. All liberties are officially noticed by the Courts." 
The High Sheriff is, likewise, bound to notice them.^ A Baili- 
wick is, now, in general, used to signify Sheriffwick, or the whole 
county, as in the return of a writ, where the person is not ar- 
restee!, the Sheriff says, '* the within-named A. B. is not found 



• Vaugh. Rep. 418; 4 Inst. 201. Farden, 1 Sc. N. R. 282; Letsom v. 

t> 5 & 6 Will. 4, c. 76, s. 61 ; see BiokUy, 5 M. & S. 144. 

Grainger ▼. Taunion, 5 Dowl. 190. ^ Jurisdiction, see 1 & 2 Geo. i, c. 76, 
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they are separate officers. Thompson v. ^ Ilid. 
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in my Bailifvick.** In the Magna Charta> c. S8, and in the 14 
Edw. 3, c. 9, the word " Bailiff'* seems to comprise, as well 
Sheriff as Bailiff of a hundred^^ 

The Sheriff is the immediate officer to all the Courts at West- Officer of 
minster to execute writs ; and the law presumes him to be in- **^' Oourta. 
different between party and party.** The law, likewise, intends 
him to be a lay person, and to have no skill in the science of the 
law ; and, whether a writ comes to him, by authority, or without 
authority, or is awarded against whom it does not lie, he cannot 
doubt, or dispute its validity.*' His power does not extend beyond 
his county, but by special authority from the Crown> as by Habeas 
Corpus and the like. By such authority, he is, in other counties, 
sheriff to a special intent ; and the law regards the removed, the 
prisoner of the same sheriff in every county. By this means, it 
Is said, there may be two Sheriffs in one county ; namely, one to a 
special intent, and the other to all general intents and purposes.^ 
His ministerial acts may, in general, be executed dehors his 
county ; ® for example, he may make hh return any where in 
England: so the assignment of a bail-bond, or a panel, may 
be made anywhere in England. Again, a writ delivered to the 
Slieriff when out of his county, will, in general, have the same 
effect as if it were delivered to him when within it. So, if a 
prisoner of his own wrong, make his escape, and get into another 
county, the Sheriff, or his officers, upon fresh pursuit, may retake 
him there. 

The office cannot be apportioned, divided or abridged ; ^ and, The ofiiM 
therefore, although the Queen may determine it at pleasure, *^"?)f*^ 
(the Sheriff being appointed durante bene placito^^ ) she cannot * " 8^ * 
determine it in part, as for one town, or for one hundred, except 
by making such town, &c., a county of itself, and appointing a 
Sheriff thereto. Neither can the Crown take from him anything 
incident to his office.^ On the demise of the Crown he holds 
his office for six months, unless sooner displaced by another.' 
It does not determine by becoming a Peer, though the dignity 
descend in time of parliament.'' 

Misuser is a cause of forfeiture of office, if held for life or in Office, how 
fee 5 or, a ground of removal, and a fresh appointment, if ap - f*>rf«it«d. 
pointed durante bene placito,^ 

The office has been executed by a female ; Anne, Countess of 
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Pembroke^ held the office in Westmoreland; and, at the assizes at 
Appleby, sat, in person, with the judges on the bench.^ 
The Courts take judicial notice of him.** 



Qualifica- 
tion. 



SiiLirjr. 



Section IL 
QUALIFICATION. 



The Statute of Sheriffs (9 Edw. 2, c. 16, st. 2, a.d. 1315,) de* 
clares, *' that none shall be Sheriff, except he have sufficient land 
within the same shire where he shall be iiheriff, to answer the king 
and the people ;" ^ but the extent of this qualification is unde- 
fined. As there are many onerous duties cast upon him, for 
which the law has not provided distinctly any remuneration, men 
of standing and substance are, for the most part, appointed to 
the office, that they may be able to bear those duties with more 
ease and dignity.^ At common law, no salary is incident to 
the office ; and this is another reason for appointing men of sub* 
stance to it. Salaries were formerly granted by Parliament, and 
this grant still remains as to some counties ; as in Wales, where 
every Sheriff has, for his fee, 5L a year ; • and the Sheriff of 
Cambridgeshire has some rent payable out of lands within the 
manor of Maddingly, in the same county/ So, in counties cor- 
porate and towns, by virtue of some bye-law, an allowance is made. 
The Auxilium Vicecomiti was a fee of this kind. 

In 1767, by one of the ablest judgments on record, it was 
adjudged that a Dissenter was not compellable to qualify himself^ 
by taking the Sacrament, according to the rites of the Church of 
England; and that a Dissenter*s. election to the office was null 
Dissenters, and void.s As the disabling statutes^ upon which the question 
arose, are repealed, as to the sacramental test ; and, as regards 
Roman Caiholic subjects, an oath, in harmony with their religious 
creed, has been substituted, instead of the oaths of allegiance, 
supremacy, and abjuration, the law may be briefly stated thus:* — 
no man is exempt from the office of Sheriff, but by Act of Parlia^ 
ment } letters patent; by disability, arising from a judgment in 
law ;^ or, by reason of the office being incompatible with another J 
1. Before the 2 & S Vict c« 09, tio militia officer, during the time he 



Militia 
officer. 



» Co. Litt. 326 a. 

b 1 Salk. 266. 

c And see 4 Edw. 8, c. 9 ; 5 Edw. 3, 
c. 4; 28 Edw. 1, c. 13. 

d Graham v. OrUl, 2 M. & S. 297. 

« 34 «6 85 Hen. 8, c. 26, s. 64. 

f 84 & 85 Hen. 8, c. 24. 

* Harrison y. Evans* Cowp. 898.: 
2 Burn's E. L. 220 (8th edit). 

" 18 Car. 2, st. 2, c.l; 25 Car. 2, 
c. 2 ; 16 Geo. 2, c. 30, repealed as to so 
much as imposed the necessity of taking 



the sacrament, bj 9 Geo. 4, e. 17, and 
6 & 6 Will. 4, c. 28. The acts relating 
to declarations against transnbstantiation 
are repealed by 10 Geo. 4, c. 7. 

' Larwood's ease, 1 Ld. Rnym. 82. 
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but this is not a cause of disability nor 
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k 2 Mod. 305; 4 lb. 278. 

' See Noittnch v. Berry, 4 Burr. 2114. 



QUALIFICATION. 7 

Was acting in that capacity, was obliged to serve the office ; but 
such person is not now exempt, on that account, unless he was 
employed, ue,, in actual service in the militia, before the end of 
the war in 1815. The 16 & 17 Vict. c. 9, 10, and, in general, the 
mutiny acts, disable every person who is commissioned, and in full 
pay as an officer, or who shall be employed in enlisting. 2, No One who 
one, who has already served the office, can be, within three years ^» ■«rvcd. 
next ensuing, chosen again, if there be any other in the county 
qualified for the office.'' 3. The Stat, of Sheriffs (9 £dw. 2, 
c. 16) also declares, that none that is steward or bailiff to a 
great lord shall be made Sheriff, except he be out of office ; but 
that he be such as can entirely attend to execute the office of 
Sheriff for the King and the people. 4. By letter s^patent : there 
is no instance of this in our books. 5. By disability arising from 
a judgment in law : a prisoner for debt is not bound to remove his 
disability ; but, for reasons not very intelligible on the face of 
the reports, or otherwise, a person excommunicated is bound to 
remove his disability.^ 6. By reason of the office being incoH" 
sistent nith another : ^ an attorney in actual practice is exempt An attor- 
on this ground ; for he cannot, of necessity, be attendant on the ney. 
Superior Courts and his County, at one and the same time. Lord 
Mansfield, in the authority referred to for this proposition, said 
that this exemption was the privilege of the Court of which he 
was an officer, and not the privilege of the attorney himself. If 
so, the exemption must apply, with equal force, to Sheriffs of 
counties as to Sheriffs of cities or towns. In the same case, it 
was also said that barristers are considered as exempt from serv- 
ing the office.^ A barrister's being in actual practice would, A barriBter. 
probably, be allowed, as a good excuse ; but to say that a barrister 
is disabled or exempt from the office by reason of his calling, 
seems to be a hasty remark. The office is also incompatible i^ith An M.P. 
the duties of an M.P., whenever he is the returning officer,^ 
There is no objection to a SherifTs election for a county, city, or 
borough, where he is not the returning officer. But, by a resolution 
of the H. of Commons (7th Jan. 1689), "the nominating any 
member of the House to the King, to be made a Sheriff, is 
a breach of the privilege of the House.'' ^ A coroner made 
Sheriff is discharged from his office of coroner.^ There seems to 
be a notion abroad, that the nobility are excluded from the office. 

» See 1 Rich. 2, c. 11 ; 28 Hen. 6, don,— Act of Common Council, Utk 

c. 7. As the 13 & 14 Vict c. 30, has June, 1799; Bac. Abr. Sheriff (B). 
taken away the inheritable office in >» See 2 Mod. 299. 

Westmoreland, Middlesex and London ^ M. qf Norwich ▼. Berry, 4 Burr, 

eeem to be Ihe only exceptions. No £ep. 2114. 

person who has once served the office in ^4 Burr. 2114. Sir B. Coke was 

London and Middlesex is again eligible. Ch. J. of the K. B., and afterwards 

— Act of Common Council, 7th April, senred the office in Buckinghamshire, 

1748. A person who has paid the fine Cro. Car. 25 ;-Dalt. Add. Ch. 2. 
(unless he afterwards become an Alder- ® See 4 Inst. 48 ; Litt. Kep. 326 ; 

man) is also for ever exempt. — Ibid, Sim. Elect, p. 42. 
If one voluntarily swear that be is not ^ 1 Roe on Elect 161. 

worth 20,000/., be is excosed in Lon- * F. N. B. 163, n. 
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This 18 a mistake. In ancient times, the office was generally filled 
by noblemen, baronest comites, ducei inferdumf et regum filii / 
bishopSi also, were not unfrequently Sheriffs** 



Section III. 

BILLING OR NOMINATION OP SHERIFFS. 

Sheriffs were formerly chosen by the inhabitants of the counties ; 
and in it, as Sir W. Blackstone well observes,^ we discover a 
strong trace of the democratical part of our Constitution. The 
election (as be also says) was^ in all probability, not absolutely 
vested in the Commons, but required the royal approbation. For, 
in the Gothic constitution, the Judges of the County Courts, which 
office is executed by our Sheriff, were elected by the people, but 
confirmed by the King ; and the form of these elections was thus 
managed: the people, or incolce terriioriif chose iivehe electors, 
and they nominated three persons, ex quihus rex unum confirma^ 
hat. But with us, in England, these popular elections grow- 
ing tumultuous, were put an end to ; and the Bill or Nomina* 
tion List is now made up of names returned by the Sheriff to the 
senior Judge on Circuit. The return should be of all who, 
from their means, ought to bear the duties of such an office, and 
should be delivered to him as other returns are. Objections, if 
any, are sent to him. These are read by him in the Exchequer, 
on the day of nomination, and allowed, or rejected, as the case 
may be.® 

By the Stat of 9 Edw. 2, st. ^, Sheriffs were to be assigned 
by the Chancellor, Treasurer, Barons of the Exchequer, and 
by *the Justices ; and, in the absence of the Chancellor, by the 
treasurer. Barons, and Justices. By the 14 Edw. 3, c. 7, 
23 Hen. 6, c. 8, 21 Hen. 8, c. 20, the Chancellor, Treasurer, Pre- 
sident of the K, in Council, Ch. Justices and Ch. Baron, are to assign 
them. The Stat, of Cambridge (12 Rich. 2, c. 2,) ordains that 
the Chancellor, &c., shall be sworn *' to act indifferently, and to 
name no man that sueth to be put in office, but such only as they 
Nomination shall judge to be the best and most sufficient.'* On the morrow 
in the Court of 8t. Martin, the Lord Chancellor, &c., assemble in the Court of 
of Exche- Exchequer.** The great officers of State arrange themselv^, 
^^^^' on the Bench, on the right and left of the Ld. Ch. Baron. An 

officer administers an oath to them, in French, that they will 
noil inate no one from favour, partiality, or improper motive. 

• Spelm. GloM. Vicecdm. exceeding nine) being free of the city, to 

^ 1 Bl. Oomm. 889 ; Stiem. De )ure be publicly put in nomination ; also any 

00th. 1. 1. c. 8. two or more liverymen at the day of 

c The Lord Mayor of London may election may nominate any freeman of 

nominate to the Court of Aldermen at the city. — Act of Common Council, 

any time he thinks proper, between the 1748. 

14th of April and the 14th of June in <* See 1 Bl. Comm. 840, edit. Chrio- 

every year, one or more fit persons (not tian. 
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The same officer then^ having the list of all the counties irl 
alphabetical order, and a list of the names of those who were 
nominated the year before, except Middlesejs, Lancashire, and 
Cornwall, reads over the three names, and the last of the three he 
pronounces to be the present Sheriff. If there be any objec- 
tion to serve, the letter of excuse is then read, and if the excuss 
be allowed^ another name is substituted. If there be no objection, 
one rises, and says, " To the two gentlemen I know no objection, 
and I propose A. B., Esq., in the room of the present Sheriff." 
Another officer has a paper, which the Clerk of the Assize for 
each county has transmitted to him ; also another^ with the names 
on the former list; and, whilst the three are nominated, he pre- 
fixes 1, 2, 3, to their names, according to the order in which they 
are placed. The Bill or Nomination list, being thus made up, 
is reported (by the Clerk of the Privy Council who is in attend- 
ance) to H. M. in Council. The Welsh SheriiFs are now nominated Welsh 
and appointed at the same time, and place, and in like manner.^ Sheri&. 

The Sheriff of the County Palatine of Lancaster is nominated 
and appointed by the Duchess of Lancaster (Her Majesty) in the 
Duchy office, generally in Hilary Term. The Sheriff of Corn* 
mall is nominated and appointed by the Duke of Cornwall 
(H. R. H. the Prince of Wales), in the Duchy of Cornwall office. 
This, as well, takes place generally in Hilary Term in each year. 

When the Sheriff, for the time being, dies, the Crown, by pre- 
rogative, nominates and appoints his successor, without the as- 
sembly of the officers of State, on the morrow of St. Martin. 
Whether the Crown can appoint one to be Sheriff, without this 
assembly (except in such a case) ; or, whether one, not on the 
nomination list, can be appointed, is a question that ^has called 
forth the keenest disputation.^ The case, which gave rise to 
the dispute, seems to differ, from an exercise of prerogative in 
case of the death of the Sheriff, in degree only, and not in kind, 
both being cases of necessity ; if so, the same necessity might, 
perhaps, justify the self-same exercise of prerogative at this day; 
but, to infer thence that there subsists a general power in the 
Crown by virtue of its prerogative, does violence to the plainest 
rules of right reasoning, and revives the doctrine of non obstantes 
— a doctrine " which sets the prerogative above the laws, was 
effectually demolished by the Bill of Rights at the Revolution, 
and abdicated Westminster Hall, when King James abdicated 
the kingdom."*^ The practice of occasionally naming a pocket 
Sheriff, that is to say, one not of the three on the nomination list, 
approved of in the Exchequer, by the sole authority of the Crown, 
does, however, continue ; and, as regards Ireland, has attracted 
the* attention of the public. " It is an ungracious prerogative, 
and, whenever it is exercised, unless the occasion is manifest, the 
whole administration of justice, throughout the county for a 

a 8 & 9 Vict. c. 11. 559 : but see Dalt. p. 6. 

^ Dyer, 226; Jenk. 229; 1 Bl. « 1 Bl. Comm. 341. 

Comm. 842, edit. ChriBtian; 2 Inst. 
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tweWemonth, if not corrupted, is certainly suspected. The cause 

ought to be urgent, or inevitable, when recourse is had to this 

In cities prerogative."* In the city of Oxford, Bermick-upon^Tweed^ Bris" 

&c to/, Canterbury^ Chester^ Exeter^ Gloucester, Liehjield^ Lincoln^ 

Norwich^ Worcester^ York, Caermarthen, Haverfordwest, Kingston^ 

upon-Hull, Nemcastle-^upon^Tyne, Nottingham, Poole and South" 

ampton, the Council, that is, the Mayor, Aldermen and CounciU 

lors, are on the 9th of November every year, at the quarterly 

meeting of the Council, and immediately after the election of the 

Mayor, to appoint a fit person to execute the office of Sheriff,^ 

who is to hold his office until the appointment of his successor. 

Priddng fer The Bill or Nomination list, being thus approved of, and reported 

8beriiE^ to H.M. in Council, she takes a pin, and to insure impartiality, as 

it is said, lets the point of it fall upon one of the three names ; 

and the person, upon whose name it chances to fall, is Sherifi* for 

the ensuing year. This is called pricking for Sheriffs ; when done, 

the Statute commands that the same shall he forthwith notified in 

the London Gazette by the Clerk of the Privy Council.*^ 



Section IV. 
APPOINTMENT. 



The appointment for counties in England and Wales (except 
Middlesex, Lancashire, and Cornwall) is by a warrant signed by 
the Clerk of the Privy Council. 

Warrant of Appointment.^ 

At tbe Court at the day of 

Present the Qneen'a mo«t ExceUent Majesty in Coondl. 
To ^. B. of, &c 
Whereas H. M. was this day pleased by and with the adrice of her Privy Council 

to nominate and appoint yon for and to be Sheriff of the county of daring her 

Majesty's pleasure: Thne are therefore to require you to take the custody and 
chafge of the said eoanty and duly to perform the duties of Sheriff thereof during 
H. M.'s pleaswe and whereof you are duly to answer according to law. 

Dated this day of . 

By H. M.'s command, 
CD.' 

The Sheriff thereupon, and upon taking the Oath of office 
hereinafter mentioned, has and exercises all powers, privileges, 
and authorities whatsoever, usually exercised and enjoyed by 
Sheriffs of counties in England and Wales, without any patent, 
writ of assistance, or other writ whatsoever, or entering into any 
recognizance by himself or sureties, and without payment oi) or 



» 1 Bl. ComuL 841, edit Christian. <- 3 fc 4 ^ill. 4, c. 99, s. 8. 

^ See 5 & 6 WilL 4, c. 70, s. 61, ^ The appointment in a city or town, 

amended by 6 & 7 WilL 4, c. 105, s. 4. ice., may easily be finuned from this. 

Catentry lost iu Sheriff by the 5 & 6 « 3 & 4 WiU. c. 99, Seh. 
Yict cll6, S.10. 
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being liable to pay, any fees whatsoever for the same.* The 
warrant must forthwith^ after the pricking or nomination by 
M. M . (which usually takes place in Hilary Term next folio wingX 
be transmitted, by the Clerk of the Privy Council, to the person 
so nominated and appointed. The same Officer must^ within ten 
days next after the date of the warrant, transmit a duplicate 
thereof, to the Clerk of. the Peace of the county for which such 
person is appointed Sheriff, to be, by the Clerk of the Peace, 
enrolled and kept without fee or reward. On receipt of this 
warrant, and before he enter upon the execution of his office, every 
one so appointed must take the oath of office. This oath must 
be fairly written on parchment (without being subject to any 
stamp duty) and signed by him. It may be sworn before any one 
of the Barons of the Court of Exch., or any one of H. M.'s 
Justices of the Peace for the county of which he shall be ap- 
pointed Sheriff. It must, thereupon, be fled in the office of the 
Clerk of the Peace; to whom a fee of 5s, is due for the same. 

Oath of High 'Sheriff. 

(Not being a Roman Catholic.) 
I O. A. do swear that I will well and truly serve the Queen's Majesty in the In all conn- 
office of Sheriff of the county of and promote H. M.'s profit in all things that ties, dtiet 

belong to my office as far as I legally can or may : I will truly preserre the Queen's and towns 

rights and all that belongeth to the Crown ; I will not assent to decrease lessen or «» Eng- 

conceal the Queen's rights or the rights of her franchises ; and whensoever I shall latuty 

have knowledge that the rights of the Crown are concealed or withdrawn be it in 

lands rents franchises suits or services or in any other matter or thing I will do my 

utmost to make them be restored to the Crown again ; and if I may not do it my 

self I will certify and inform the Queen thereof or some of her Judges ; I will not 

respite or delay to levy the Queen's debts for any gift promise reward or fiivour 

where I may raise the same without grievance to the debtors ; I will do right as 

well to poor as to rich in all things belonging to my office : I will do no wrong to 

any man for any gift reward or promise nor for fiivour or hatred; I will disturb no 

man's right and will truly and fiuthfully acquit at the Exch. all those of whom I 

shall receive any debts or duties belonging to the Crown; I will take nothing 

whereby the Queen may lose or whereby her right may be disturbed injured or 

delayed ; I will truly return and truly serve all the Queen's writs according to the 

best of my skill and knowledge ; I will take no bailiffs into my service but such as 

I will answer for and I will cause each of them to take such oaths as I do in what 

belongeth to their business and occupation ; I will truly set and return reasonable 

and due issues of them that be within my bailiwick according to their estates and 

circumstances and make due panels of persons able and sufficient and not suspected 

or procured as is appointed by the statutes of this realm ; [/ have not sold or let to 

farm or contracted for nor have I granted or promised for reward or benefit nor 

will I sell or let to farm nor contract for or grant for reward or ben^ by myself 

or any other person for me or for my use directly or indirectly my sheriffwick or 

any bailiwick thereof or any office belonging thereunto or tht profits of the same to 

* Sect. 3. those of Durham take the same oath as 

^ Except London and Middlesex, the Sheriffs of English counties, except 

Cheshire kvl^ Durham; 3 Geo. 1, c. \5, that part that rekttes to the placing in 

s. 18, confirmed by 3 & 4 Will. 4, c. 99, or disposing of any of the offices of their 

8. 6, and 5 & 6 Will. 4, c. 28. The Under-sheriffs, County Clerks, Bailiffs, 

Sheriff of Cheshire tikes the same oaths or other Officers, or their continuance 

as the Sheriffs of the several counties in therein. Ibid. sect. 21. This is now 

Wales do, 3 Geo. 1, c. 15, s. 20. The the oath of the High Sheriff of Westr 

Sheriffii of London and Middlesex and moreland, 13 & 14 Vict. c. 30. 
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anif person or persons whatsoever ;] I will trnly and diligently execute the good 
laws and statutes of this realm ; and in all things well and truly behave myself in 
my office for the honour of the Queen and the good of her subjects and discharge 
the same according to the best of my skill and power. So lulp me Ood. 

['' Ye shall swear that ye shall be good and true unto our Sovereign Lady the 
Queen of England and unto her heirs and successors ; and the franchise of the City 
of London within and without ye shall save and maintain to your power ; and ye 
shall well and lawfully keep the Shires of London and Middlesex and the offices 
that to the same Shires appertain to be done Well and lawfully ye shall do after your 
wit and power; and right ye shall do as well to poor as rich and good custom you 
shall none break ne evil custom arrere and the Assize of Bread all and all other 
Victuals within the franchise of this City and without well and lawfully ye shall 
keep and do to be kept and the judgments and executions of your Court ye shall 
not tarry without cause reasonable ; ne right shall you none disturb. The writs 
that to you come touching the state and franchise of this City you shall not return 
till you have shewed them to the Mayor and the Council of this City for the time 
being and of them have advisement and ready you shall be at reasonable warning of 
the Mayor for keeping of the peace and maintaining^ the state of the City ; and all 
other things that longen to your office and the keeping of the said Shires lawfully 
you shall do by you and yours ; and the City you shall keep from harm after your 
power and the Shire of Middlesex; ne the Gkiol of Newgate you shall not let to 
farm. As help you God. 

'* Te shall also swear that ye shall freely give all such rooms and offices of Ser- 
jeants and Yeomen as shall happen to become void during the time ye shall remain 
in the Office of the Sheriffiilty to such apt and able person and persons as shall be 
by you nominated to the Lord Mayor and Court of Aldermen and by them admitted 
without any money or other reward to be had taken or hoped for in respect thereof 
according to the act of Common Council made and provided in that behalf the nine 
and twentieth day of April in the six and twentieth year of the reign of our Sove- 
reign Lady Queen Elizabeth. So Ood you help,"] * 

Every Sheriff shall, except as hereinafter mentioned, within 
six calendar months after his election, take and subscribe the 
oaths of allegiance^ supremacy, and abjuration ; and also take and 
subscribe the assurance in one of the Courts at Westminster, or at 
the General or Quarter Sessions of the Peace, where he shall be 
or reside between the hours of nine and twelve in the forenoon^ 
and no other .^ 

Oath of Allegiance.^ 

1 O.A, do sincerely promise and swear that I will be fiiithful and bear true alle- 
giance to H. M. Q. Victoria. So help me God. 

• On Michaelmas Day, at OuUd- they are liable to a penalty — if an Al- 

hall, the Sheriflfs of London and Mid- derman of the City or a Commoner 

dlesex take, in addition, what is here nominated by the Lord Mayor, to a 

enclosed in brackets. Sheriffs, elected penalty of 600^ ; if any other freeman, 

at the general election day, are to appear to one of 400il See '' PuUing's Laws 

before the Court of Aldermen, on the and Customs of London." 
14th day of Sept, after their election, ^ There is, however, an indemnity 

to enter into an obligation to the Cham- act passed annually to protect persons 

berlain of the City, in the penalty of who have omitted to take them. See 2 

1000/. conditioned to appear on Mich. B. & C. 34, as to the antiquity of this 

Day at Guildhall and take this oath; if oath, Co. Litt. 686. 
elected between the 14th and 22nd of "^ \ Geo. 1, st. 2, c. 13, s. 1; see 

Sept., and they do not take the oath on also 2 Geo. 1, c. 31, and 9 Geo. 1, c. 26. 

Mich. Day, or, if elected at any other A neglect or refusal to take, &c., these 

period, and they do not within six days oaths, renders the office void, 1 Geo. 1, 

after notice of election take the oath, c. 13, s. 7. 
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Oath of Supremacy.^ 

1 O.A. do swear that I do from my heart abhor detest and abjure as impioas 
and heretical that damnable doctrine and position that princes excommunicated or 
deprived by the Pope or any authority from the see of Rome may be deprived or 
murdered by their subjects or any other whatsoever: And I do declare that no 
foreign prince person prelate state or potentate hath or ought to have any jurisdiction 
power superiority pre-eminence or authority ecclesiastical or spiritual within thia 
realm* So help me God. 

Oath of Abjuration,^ 

I O. A, do truly and sincerely acknowledge profess testify and declare in my 
conscience before God and the world that our Sovereign Lady Q. Victoria is lawful 
and rightful Queen of this realm and all other H. M.'s dominions and countries 
thereunto belonging : and I do solemnly and sincerely declare that I do believe in 
my conscience that not any of the descendants of the person who pretended to be 
Prince of Wales during the life of the late K. James the 2nd and since his de- 
cease pretended to be and took upon himself the style and title of King of England 
by the name of James the 3rd or of Scotland by the name of James the 8th ^r the 
style and title of K. of Gt. Britain hath any right or title whatsoever to the crown 
of this realm or any other the dominions thereunto belonging : And I do renounce 
refuse and abjure any allegiance or obedience to any of them. And I do swear that 
I will bear faith and true allegiance to H. M. Q. Victoria and her will defend to the 
utmost of my power against all traitorous conspiracies and attempts whatsoever 
which shall be made against her person crown or dignity. And I will do my ut- 
most endeavour to disclose and make known to H. M. and her successors all trea- 
sons and traitorous conspiracies which I shall know to be against her or any of 
them. And I do £Euthfiilly promise to the utmost of my power to support maintain 
and defend the succession of the crown against the descendants of the said James 
and against all other persons whatsoever which succession by an Act intituled " A% 
Act for the further LimilaHon qf Ike Crown and better securing the Rights and Lir 
herties of the Subject " is and stands limited to the Princess Sophia Electress and 
Duchess Dowager of Hanover and the heirs of her body being Protesttints. And 
all these things I do plainly and sincerely acknowledge and swear according to these 
express words by me spoken and according to the plain common sense and under- 
standing of the same words without any equivocation mental evasion or secret reser- 
vation whatsoever. And I do make this recognition acknowledgment abjuration 
renunciation and promise heartily willingly and truly upon the true faith of a 
Christian. 

Assurance.^ 

I ^. B. do in the sincerity of my heart assert acknowledge and declare that H. 
M. Q. Victoria is the only lawful and undoubted Sovereign of this realm as well de 
jure that is of right Queen as de facto that is in the possession and exercise of the 
government. And therefore I do promise and swear that I will with heart and 
hand life and goods maintain and defend her right title and government against the 
descendants of the person who pretended to be Prince of Wales daring the life of 
the late King James and since his decease pretended to be and took upon himself 
the style and title of King of England by the name of James the 3rd or of Scot- 
land by the name of James the 8th or the style of K. of Gt. Britain and their ad- 
herents and all other enemies who either by open or secret attempts shall disturb or 
disquiet H. M. in the possession and exercise thereof.*^ 



» See 81 Geo. 3, c. 82, s. 18. by 10 Geo. 4, c. 7, s. 1. By the stat 

^ 6 Geo. 3, c. 53, s. 1. Miller v. of 9 Geo. 4, c. 17, the AcU relating to 

Salamons, 7 Ex. 475, affirmed in error. the sacramental test were repealed, and, 

^ 6 Geo. 3, c. 53. in lieu thereof, a declarationy prescribed 

<> The Acts relating to declarations by the Act, is to be made and subscribed ; 

against transubstantiation were repealed see also 5 & 6 Will. 4, c. 28. 
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Instead of the oaths of Allegiance, Supremacy, and Abjuration, 
H. M.'s subjects professing the Roman Catholic religion must take 
the following oath : — 

Roman Catholics' Oath, 

I 0,A, do sincerely promiie and swear that I will be fiEiithful and bear tme alle* 
giance to H. M. Q. Victoria and will defend her to the utmost of my power against 
all conspiracies and attempts whatever which shall be made against her person crown 
or dignity; and I will do my utmost endeavour to declare and make known to H. 
M. her heirs and successors all treasons and traitorous conspiracies which may be 
formed against her or them : And I do faithfully promise to maintain support and 
defend to the utmost of my power the succession of the crown which succession by 
an Act intituled "An, Act for the further Limitation of the Crown and better tecuT' 
ing the Rights and Liberties qf the Subject " is and stands limited to the Princess 
Sophia Electress of Hanover and the heirs of her body being Protestants hereby 
utterly renouncing and abjuring any obedience or allegiance unto any other person 
claiming or pretending a right to the crown of this realm : And I do further declare 
that it is not an article of my faith and that I do renounce reject and abjure the 
opini9n that princes excommunicated or deprived by the Pope or any other authority 
of the see of Rome may be deposed or murdered by their subjects or by any person 
whatsoever : And I do decUre that I do not believe that the Pope of Borne or any 
other foreign prince prelate person state or potentate hath or ought to have any tem- 
poral or civil jurisdiction power superiority or pre-eminence directly or indirectly 
within this realm. I do swear that I will defend to the utmost of my power the 
settlement of property within this realm as established by the laws : And I do here- 
by disclaim disavow and solemnly abjure any intention to subtert the present 
Church Establishment as settled by law within this realm : And I do solemnly 
I wear that I never will exercise any privilege to which I am or may become entitled 
to disturb or weaken the Protestant religion or Protestant government in the U. K. : 
And I do solemnly in the presence of Ghod profess testify and declare that I do 
make this declaration and every part thereof in the plain and ordinary sense of the 
words of this oath without any evasion equivocation or mental reservation whatso- 
ever. So help me God. 

Oath of High Sheriff in Wales * and Cheshire.** 

Te shall swear that well and truly ye will serve the Queen in the office of Sheriff 
of the county of C. in Wales and do the Q.'s profits that belong to you by way of 
your office as far forth as you can or may. Ye shall truly keep the Q.'s rights and 
all that belong to the crown. Ye shall not assent to decrease to lessen or to con- 
cealment of the Q.'s rights or of her franchises. And whenever ye shall have 
knowledge that the Q.'s rights or the rights of the crown be concealed or withdrawn 
be it in lands rents franchises snits or any other thing ye shall do your power to 
make them be restored to the Q. again and if you may not do it yourself ye shall 
certify (fhe Q. or some of her council thereof such as ye hold for certain will say it 
unto the Q. Ye shall not respite the Q.'s debts for any gift or favour when you 
may raise the same without great grievance to the debtors. Ye shall truly and 
righteously trust the people of your sheriffwick and do right to poor as to rich in 
all things that belongeth to your office. Ye shall do no wrong to any man for any 
gift or other behest or promise of goods for favour or sale. Ye shall disturb no 
man's right. Ye shall truly acquit all those of whom ye shall anything receive of 
the Q.'s debts. Ye shall nothing take whereby the Q. may lose or whereby that 
right may be disturbed letted or the Q.'s debts delayed. Ye shall truly return and 
truly serve all the Q.'s writs as put forth ns is in your cunning. Ye shall none have 
to be your Under-sheriff of any of the SherifTs clerks of the last year past Ye 
shall take no bailiff into your service but such as you will answer for. Ye shall 

• Free from stamp duty, 8 & 4 Will. 4, alter the oath of office ; 3 Geo. 1 , c. 1 6, 
c. 99, s. 6. s. 20. 

b The 8 fc 9 Vict c. 11, did not 
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make each of jonr Vulifib make such oath as ye make yoimelf in that that belong* 
eth to their occupation. Ye shall receive no writ by yon or any of yours unsealed 
or any sealed under the seal of any Justice saving Justice in Eyre of Justice assigned 
in the same shire where ye be Sheriff in or other Justices having power and 
authority to make any writs unto yon by the laws of the land or of Justices of 
Newgate. Te shall mnke your bailiff of the true and sufficient men of the eounty. 
Te shall not let your sheriffwick nor any bailiwick thereof to favour to any man. 
Ye shall truly set and return reasonable and due issues of them that be within your 
bailiwick after their estate and their honour and make your panels yourself of such 
persons as be most meet most sufficient and not suspected nor procured as is ordained 
by the statute and over this in eschewing and restraint of the manslaughters robbe- 
ries and other manifold grievous o£fences that be done daily namely by such at name 
themselves soldiers and other vagrant persons which increase in number and multi- 
ply so that the Q/s subjects may not surely ride norgo to do such things as they 
have to do to their intolerable peril and grievance. le shall truly and effectually 
and with all diligence possible to your power execute the statutes as the statutes of 
Winchester and vagabonds. These things ye shall well and truly observe and keep. 
So help you God.* 

As Jews cannot make these declarations, nor take the oaths, Jews, 
hereinbefore mentioned, tliey serve the office without taking any 
oath at all, relying for protection on the Annual Indemnity Act, 

If a person appointed refuse to take the oaths of oflice, he mas 
usually punished in the Star Chamber; now, he is proceeded against 
by criminal information in the Q. B.^ A refusal to take the oaths 
is a refusal of the office.* In counties of cities and counties of 
towns, as in London, certain penalties are attached to the refusal of 
the office (by particular statutes or by some bye-laws) ; and these 
penalties are recoverable by action. 



Section V. 
HOW DETERMINED. 



I the reign of Edward the Third, no one could abide in the Time, 
office, above One Year, without being liable to severe penalties 
and disabilities. But this rule was afterwards relaxed, by allow- 
ing the outgoing Sheriff, unless lawfully discharged before, to re- 
main in office, during Mich, and Hil. Terms, after the expiration 
of his year of office, if the incoming Sheriff had not his patent 
ready, and did not take the oaths, &c. Notwithstanding the plain 
words of the statutes, it was held, that the appointment might be 
durante bene placiio,^ Such was the form of the ancient writ : 
and such is the form of the present warrant of appointment. 
Therefore, until a new Sheriff be appointed, the office is not de- 
termined except by demise of the Grown. In that event, he holds 



*• The Oaths of Allegiance, Siipre- to do. The assurance also must be 

macy, and Abjuration, or instead there- taken and subscribed in like manner, 

of, in the case of a Homan Catholic ^ Dalt. 15; Hex v. Woodrow, 2 T. 

subject, the oath before mentioned, must Bep. 731 ; Bronksr's cast, Dyer, 168, b. 

be taken in the same manner, &c., as ^ Star v. M, qf Exittr, 8 Lev. 116. 

Sheriffs of English counties are enjoined ' 4 Rep. 82. 
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OLD AND NEW 



Death. 



Forfeiture 
and re- 
moval. 



Belation to 
each other 
and to the 
world. 



his ofBce for six months, unless sooner displaced by a successor.* 
In the event of the death of the present High Sheriff of any 
county, in England and Wales, before the expiration of his year, 
his Under-sheriff or Deputy shall, nevertheless, continue in office, 
and execute the same in the name of the deceased Sheriffs until 
another Sheriff be appointed and sworn ; the Under-sheriff or 
Deputy is answerable for a proper discharge of the duties of his 
office, in all respects as the deceased Sheriff would have been, if 
he had been living. The security given by the Under-sheriff or 
Deputy to the deceased Sheriff, is to stand as a security in the 
meantime.** The Under-sheriff or Deputy is, by virtue of this 
statute, a quasi High Sheriff, and stands in that relation to the 
world, and to the incoming Sheriff. They usually receive their 
warrants of appointment in Hil. Term ; but, as the appointment 
is durante bene placito, they are not necessarily made out then ; 
and are sometimes postponed. Besides a demise of the Crown, 
and the death of the High Sheriff, determining the office, his 
office, if held for term of life, or in fee, may be forfeited and 
seized by the Crown ; or he may be removed for misconduct.^ 
So, if a militia officer, being Sheriff, be called out for actual ser- 
vice, he is discharged from personally performing the duties of the 
office;** and his Under-sheriff, during the time, is in the same 
condition as the Under-sheriff of a deceased High Sheriff. 

Let us now define the relation between the new and old Sheriff, 
and that between them and others. The warrant of appointment 
does not, of itself, affect them ; it operates only as an author ity to 
the incoming Sheriff to qualify himself for entering upon his office, 
and to take from the outgoing Sheriff a transfer of all writs, pri- 
soners, &c. That was the effect of the patent before the 3 and 
4 Will. 4, c. 99 ; and such, it is conceived, is that of its substitute 
— the Warrant of Appointment. When, and by what process, 
then, are their conditions changed? when, and by what process, 
is the one charged with, and the other discharged from, the custody 
of the county? The rule may be thus laid down: — The old 
Sheriff is not discharged from, nor is the new Sheriff charged with^ 
the custody of the county till two things are done, viz,, the receipt of 
the Warrant of Appointment by the incoming Sheriff, and the deli- 
very to the outgoing Sheriff of the signed duplicate list and account 
mentioned in the 1th sect, of the stat. of 3 Sf ^ W. i, c. 99.* The 
words are, " Every Sheriff of any county, city, liberty, division, 
town corporate, or place, shall, at the expiration of his office, make 
out and deliver to the new or incoming Sheriff, a true and correct 
list and account under his hand, of all prisoners in his custody, and 
of all writs, and other process in his hands, not wholly executed by 
him, with all such particulars as shall be necessary to explain to 
the said incoming Sheriff the several matters intended to be trans- 



» 1 Ann. St. 1, c. 8. 
b 3 Geo. 1, c. 15, 8. 8. 
^ See p. 5. 
<» 2 & 8 Vict. c. 69. 



• Ar to the old law, gee FUz. ease, 
Cro. Bliz. 28 ; Wesley v. Skinner, Noy, 
61; 19 Yin. Ahr. 461. 
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ferred to him;^ and shall thereupon turn over and transfer to the Mode of 
care and custody of the said incoming Sheriff all such prisoners, transfer, 
writs, and process, and all records, books, and matters appertaining 
to the said office of Sheriff. " And the said incoming Sheriff shall, 
thereupon, sign and give a duplicate of such list and accounts to 
the Sheriff going out of office, to whom the same shall be a good 
and sufficient discharge of and from all the prisoners therein men- 
tioned, and transferred to the said incoming Sheriff; and the fur- 
ther charge of the execution of the writs, process, and other mat- 
ters therein contained, without any Writ of Discharge, or other 
writ whatsoever ; and the said incoming Sheriff shall, thereupon^ 
stand and be charged with the said prisoners, and also with the 
execution and care of the said writs, process, and other matters 
contained in the said list and account, as fully and effectually as if 
the same writs and process had been turned over by indenture and 
schedule. And in case any Sheriff shall refuse or neglect^ at the 
expiration of his office^ to make out, sign, and deliver such list 
and accounts as aforesaid^ and to turn over the process aforesaid 
in manner aforesaid, every such Sheriff so neglecting or refusing, 
shall be liable to make such satisfaction by damages and costs to 
the party aggrieved, as he, she, or they shall sustain by such neg- 
lect or refusal." Reg. Gen. Hil. T. 1853, r. 134, provide that, 
" Where any Sheriff, before his going out of office, shall arrest 
any defendant, and take a bail bond, and make return of cepi 
corpus, he shall and may, within the time allowed by law, be 
called upon to bring in the body by a rule for that purpose, not- 
withstanding he may be out of office before such rule shall be 
granted." 

The list may be in the following form, mutatis mutandis : — 



* See Thomas t. I^etmam, 2 Dowl. 
N. 0. 38; Holmes v. MneU, 6 Jurist, 
994; Truth y. Hopkins, 2 Gr. M. & B. 
251. A distringas nuper vics-eomitem 
would seem to be necessary only where a 
writ not wholly executed lias been left out 
of the list. Writs wholly executed are 



not transferred, Harrison t. Paynter, 
6 H. Se W. 891. As to the meaning 
of the words wholly executed, see Jor^ 
dan y. Binckes, 13 Q. B. 760. See 
also Westby's ease, 3 Rep. 72 ; Dalt. 15. 
The King y. Sheriff of Middlesex, 4 
East, Rep. 607. 
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From new 
Sheriff to 
his Under- 
sheriff to 
ttike the 
transfer. 



From old 
Sheriff to 
his Under- 
sheriff to 
deliver. 



Original List and Account^ 

Of ike several Debtors in the Oaol at A., in the County of W., <S:c, 



Debtors, 



0. W. 



At whose 
Suit. 



G. A. 



Process. 



Ca. sa. 



Cow-t 



Q.B. 



Debt. 



£100 



Return of 
Writs. 



Prisoners on the Felons* Side of the Oaol. 

S. B Convicted of at the last Assizes and sen- 
tenced to . years' transportation. 

W. T Committed by M. A., Esq., on a charge of , 



and detained for trial. 



Writs unexecuted. 



Writs. 



Ca. sa. 

Fi. fa. 



Court. 



Q.B. 
C. P. 



Plff. 


D^ 


DM 


A. B. 
X. Y. 


G.T. 
T.H. 


£100 
£200 



When 
delivered. 



As the transferj &c., is seldom, if ever, made or accepted by 
the High Sheriff in person, the following may be the form of the 

Power of Attorney. 

To ALL TO WHOM THBSB PEESENTS SHALL COMB GRBBTINO I Whereas I O. A. of 

• in the county of by H. M.'s warrant of appointment, bearing date the 

day of A.D. have been appointed High Sheriff of the said county 

instead of if. ^. Esq. : Nov know tb, that I have nominated constituted and 

appointed and do by these presents nominate constitute and appoint T. R. of 

in the said county gentleman for me and in my stead to receive and take froni the 
said M.A. or from his Under-sheriff or from such other person or persons as he 
shall or may appoint for that purpose a true and correct list and account of all pri- 
soners in his custody and of all writs and other process in his hands not wholly 
executed by him with all such particulars as shall be necessary to explain to me the 
several matters intended to be transferred to me and all records books and matters 
appertaining to my office of Sheriff; and further for me and in my stead to accept 
and receive the care and custody of all prisoners &c. and to sign and give a duplicate 
of such list and account to the said M. A. and whatever else may be necessary to 
carry the same into effect. 

■ In witness whereof I have hereunto set my hand and seal this — day of 

A.D. . 

Q.A. 

Power of Attorney, 

To all to whom these presents shall oome greeting : Whereas by H. M.'s 

warrant of appointment Q. A. Esq. of hath been duly appointed High Sheriff 

of the county of C. in my stead : Now know te, that I have nominated constituted 
and appointed and by these presents do nominate constitute and appoint J. li. of 

* Or duplicate, as the case may be. 
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— in the said county gentleman for me and in my stead to make out and deliver 
to the said O. A. Esq. a true and correct list and account of all prisoners in my 
custody and of all writs and other process in my bands not wholly executed by me 
with all such particulars as may be necessary to explain to him the several matters 
intended to be transfeired to him and to turn over and transfer to his care and cus- 
tody all such prisoners writs and process and all records books and matters apper- 
taining to the said office of Sheriff and further for me and in my stead to accept 
and receive a duplicate of such list and account and all such prisoners writs process 
records books and matters appertaining to the said office. 
In witness, &c. 



Section VI. 
UNDBBrSHBBIFP. 



One, who has an office of trust, cannot, at common law, make a 
Deputy, without express words in his patent or grant so to do.» 

The High Sheriff is an officer of great trust and confidence, and 
therefore he cannot (except he he enabled to do so by express 
words in his Warrant of Appointment, or by Act of Parliament **) 
make any deputy in such things as concern his judicial power. 
Nor may he let or assign over his office in any manner ; for this 
would, in effect, be a delegation of \\\^ judicial powers, which can- 
not be. In matters concerning his ministerial office, he may make, 
or appoint under him, an Under-sheriff, bailiffs, &c., who may oc- 
cupy their places in right of the High Sheriff;^ and this he may 
do, although there be no express words in the Warrant of Ap- 
pointment to that effect. Formerly, the High Sheriff was not 
obliged to appoint an Under-sheriff, but might have done all things 
himself. It appears, also, that the Under-sheriff might have been 
constituted by parol, or by writing ; and at the will and pleasure 
of the High Sheriff; and, therefore, removable at will and plea- 
sure, although made irrevocable. But now, " every person so ap- Appoints 
pointed Sheriff as aforesaid shall, within one calendar month next ment in, 
after the notification of his appointment in the London Gazette, hy siting, 
writing under his hand, nominate and appoint some Jit and proper 
person ^ to be his Under-sheriff; and shall transmit a duplicate 
thereof to the Clerk of the Peace for the county ; to be by him 
filed, and which he is, by the Act, required to file among the re- 
cords of his office, and for which he shall be entitled to demand and 



* Dalt Ch. 1 ; an Under^heriff can- of Under-sheriff, and making him liable 

not appoint a deputy to execute a writ to be struck off the rolls for it. The 

of trial. JoiMi v. WillimM, 7 BowjL Reg. Gen. Hil. Term, 1853, apply only 

P. C. 938. to rules affecting civU actions. Neither 

^ At to ancient usage, see Com. Big., can the Under-sheriff nor his deputy act 

Tit Officer, D. 2. as a solicitor, attorney, or agent, or sue 

<^ Bait. Ch. 1 & 115 ; and see Kitton out any process at any general or puir^ 

V. Fagg, 10 Mod. 288. terxe^non^ of the peace within the county, 

^ The 1 Hen. 5, c. 4, was repealed by under a penalty of 50^, 22 Geo. 2, c. 46. 

1 Vict. c. 65, 8. 1. But there still re- See Faulkner v. Chevell, 5 Ad. & E. 

mains the rule of K. B., M. T. 1654, 218 ; Briggt y. Sowton, 9 DowL P. 0. 

s. 1, as to an aJUorney serving the office 105. 
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have from such Under-sheriff the sura of 5s. and no more ; and 
such appointment and duplicate shall not be liable to any stamp 
duty whatever."* 

Appointment, 

To ALL TO WHOM THE81 PB88SVT8 SHALL OOXS OKKETIITO : WhercaS I G. A. of 

in the county of W, have been appointed during H. M.'i will and pleasttre 

High Sheriff of the laid county by H. M/i warrant of appointment bearing date 

the day of a.d. : Now khow tb, that I have nominated constituted 

and appointed and by these presents do nominate constitute and appoint M. A. of 

in the said county, gentlenuin, my Under-sheriff of and for the said county 

and do depute and authorise him to act and to execute for me and in my stead all 
things to the said office of Under-sheriff in any wise appertaining or belonging. 

Dated this day of a.d. 

O.A. 

When one who is serving the ofBce of High Sheriff dies, and 
his Under-sheriff becomes, as he does, gtiasi High Sheriff for a 
time, he may, in like manner, appoint a aeputy.^ 

By the 3 Geo. 1, c. 15, s. 10, after reciting, that the office of 
Under-sheriff, and other offices and places in the disposal of the 
High Sheriff, had, of late years, been frequently sold, and let to 
farm, contrary to the several statutes theretofore made, for re- 
straining Sheriffs from such practices, and contrary to the oath 
Not to be and duty of a Sheriff; for remedy thereof it was enacted "that 
•old, ke, ij ghaii not be lawful to or for any person or persons whatsoever 
to buy, sell, let or take to farm the office of Under-sheriff, Deputy- 
sheriff, Seal-keeper, County-clerk, Shire-clerk, Gaoler, Bailiff, or 
any other office or place pertaining to the office of High Sheriff 
of any county or shire in England or Wales ; or to contract for, 
promise, or grant for money or other reward or benefit, the said 
. offices or places or any of them ; nor to give, take, promise or 
receive any other consideration whatsoever for the said office, or 
any of them, directly or indirectly, by themselves or any person 
in trust for them, or for their use," under the penalty of 500/., re- 
coverable in a qui tarn action, such action being commenced within 
two years after the offence committed. But this Act did not, in 
this respect, extend to London and Middlesex, Durham^ or to the 
Sheriffs of any city or town being a county of itself. But by the 
5 & 6 Anne, c. 81, s. 8, it was declared that "no Sheriff of London 
and Middlesex shall accept demand take or receive of his or their 
Under-sheriff directly or indirectly either by himself or any per- 
son or persons in trust for him or them any sum or sums of 
money gratuity or present whatsoever for the execution of the 
place of Under-sheriff." "" 
Secnnty. Formerly, it was doubted whether the High Sheriff could take 

a security from his Under-sheriff, to indemnify him from escapes, 



• 8 fc 4 Will. 4, c. 99, s. 5. « Extended to Durham by 14 Geo. 8, 

»» 8 Geo. 1, c. 15. c. 40, s. 1. 
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and the like; but, in Norton v, Simmes,^ it was held, thiat he 
might do so. If the High Sheriff (says Dalton) will sleep quietly, 
and take his repose in safety, he shall do well and wisely to look 
for and to take good security from his Under-sheriff, before he 
do trust him with his office. Indeed, since the 3 Geo. 1, c. 15, 
s. 8, which provides, in case of the death of the Sheriff, that the 
security given by the Under- sheriff and his pledges shall stand as 
a security to all persons, it seems to be no longer optional whether 
a security is to be taken or not. There is the like provision in 
2 & 3 Vict. c. 59, as to the Under-sheriffs security to a militia 
officer called out into active service. 

Security to High Sheriff, 

This indenture made this day of in the year of the reiga of 

our Sovereign Lady Queen Yictoria and of the year of onr Lord • between 

A. B. of in the county of C. of the first part and C. /). and JE. F. of the said 

county of the other part : Whereas the said A, B. by her Majesty's warrant of ap- 
pointment bearing date the day of a.d. has been appointed High 

Sheriff of the said county during H. M.'s will and pleasure and hath taken upon 
himself the duties thereof: And whereas also at the instance of the said C. J>. and 
E, F. the said C. C. hath been appointed by the said A. B. to be Under-sheriff of 
the said county for so long time as he the said A. B. shall remain High Sheriff 
thereof. In consideration whereof and in consideration of the covenants hereinafter 
mentioned on the part of the said A, B, the said F, F. and the said C. Z>. jointly 
and severally for themselves their heirs exors and admors do hereby covenant pro- 
mise and agree to and with the said A. B. his exors and admors that he the said 
C. C. shall and will well and sufficiently perform the office of Under-sheriff during 
the shrievalty of the said A. B,; and shall and will save harmless and keep indem- 
nified the said Sheriff his heirs exors and admors of and from all manner of actions 
causes of actions suits fines and amerciaments contempts and forfeitures and all 
other charges and incumbrances whatsoever which shall or may happen to be assessed 
or imposed upon the said A, B. as Sheriff by reason of the nonfeazance misfeazance 
or malfeazance of him the said C C or for or by reason of any other cause or thing 
whatsoever that should or ought to be done by the said Under-sheriff or by the 
derks biuliffs or servants to be employed concerning the said office. And further 
that the said Under-sheriff shall from time to time give due notice to the said Sheriff . 
of such personal attendance as shall be requisite to be made by him ; and shall attend 
on and assist him thereat and be aiding and assisting in raising and levying such 
force within the said county as the Sheriff shall be enjoined to raise ; and cause to 
be executed and punished all such persons as shall be convicted or attainted according 
to his or her sentence and well and faithfully do execute and perform all and every 
act matter and thing belonging to the said office of Under-sheriff. ^ And the said 
A, B, doth hereby for himself his heirs exors and admors covenant promise and 
agree to and with the said C. C. his exors and admors in manner following : that is 
to say, that the bonds or obligations to be entered into or given to the said Sheriff 
by the (Gaoler or Bailiffs shall be considered as well for the indemnity of the said 
Under-sheriff as of the said Sheriff himself. And that the said Under-sheriff per- 
forming the aforesaid covenants shall have and enjoy the said office of Under-sheriff 
during the shrievalty of the said A. B. and keep by himself or deputy the Courts 
by law established in the said county and have and take all lawful fees dues profits 
and emoluments whatsoever belonging to the said office of Sheriff. In witness 



*■ Hob. 13 ; 2 Brownl. 283 ; Bac. be added, such as to get the accounts 

Abr. H. 2 ; Cartwrigkt v. Delaworth, examined and audited ; duty to transfer 

Mer. 542. all writs y^not wholly executed, &c.^ .*> 

^ Any other particular covenant may the expiration of bis office, ^'^ 
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whereof ilie said parties to these presents have hereunto set their hands and seak 
the day Rnd year first above written. 
Signed sealed &c.* 

Oath of Under-sheriff.^ 

{I^oi being a Boman Catkolie.) 

I A, B. do swear that I will well and truly serve the Q/s V. in the office of 
Under-sheriff of the county of C. and promote H. M/s profit in all things that be* 
long to the crown ; I will not assent to decresse lessen or conceal the Q.'s rights or 
the rights of her franchises; and whensoever I shall have knowledge that the rights 
of the crown are concealed or withdrawn be it in lands rents franchises suits or 
services or in any other matter or thing I will do my utmost to make them be 
restored to the crown again ; and if I may not do it of myself I will certify and 
inform some of H. H/s Judges thereof; I will not respite or delay to levy the Q.'s 
debts for any gift promise reward or favour when I may raise the same without great 
grievance to the debtors ; I will do right as well to poor as to rich in all things be- 
longing to my office ; I will do no wrong to any man for any gift reward or promise 
nor for favour or hatred ; I will disturb no man's right and will truly and faithfully 
acquit at the Exch. all those of whom I shall receive any debt duties or sums of 
money belonging to the crown ; I will take nothing whereby the Q. may lose or 
whereby her right may be disturbed injured or delayed ; I will truly return and 
truly serve all the Q.'s writs to the best of my skill and knowledge ; I will truly 
set and return reasonable and due issues of them that be within my bailiwick 
according to their estates and circumstances ; and make due panels of persons able 
and sufficient and not suspected or procured as is appointed by the statutes of this 
realm ; [I have not bought purchased or taken to farm or contracted for promised or 
given any consideration whatsoever by myself or any other person for me or for my 
use directly or indirectly to any person or persons whatsoever for the office of Under- 
sheriff of the county of C. which I am now to enter upon and enjoy nor for the 
profits of the same nor for any bailiwick thereof or any other place or office belong- 
ing thereunto ; I have not sold or contracted for or let to farm nor have I granted 
or promised for reward or benefit by myself or any other persons for me or for my 
use directly or indirectly any bailiwick thereof or any other place or office belonging 
thereunto ;J I will truly and diligently execute the good laws and statutes of this 
realm ; and in all things well and truly behave myself in my said office for H. M.'s 
advantage and for the good of her subjects and discharge my whole duty according 
to the best of my skill and power. So help me God. 

Oaths of The OAths o( Allegiance, Supremacy, Abjuration^ and the As^ 

Allegiance, surance, are to be taken and subscribed, as by the High Sheriff^ 

and within the same time; or, instead, the oath or declaration 

Welsh Un- before set out.® With regard to the Under-sheriffs of the coun- 

der-sherift. ties in Wales, there seems to be no statute requiring them to take 

any oath of office. The stat. of 27 Eliz. and 8 Geo. I, are, in 

express terms, confined to S. Britain — Wales and Cheshire are 

excepted. But the oaths of Allegiance^ and Abjuration^ must be 

» See Dalt. 116. The High Sheriff to do a thing which the Sheriff himself 

cannot appoint an Under-sheriff and yet roust do in person, 6 Co. 12; Hob. 13; 

abridge his power, Norton v. Simmet, Jenk. 181; 4 Lev. 76; Dyer, 133 a. 

Hob. 18 : 2 Brownl. 283 ; 2 Inst. 191; ^ Z Sci Will. 4, c. 09, s. 6. In the 

Bac. Abr. Sheriff (H) ; for it is essential oath of the Under-sheriffs of London, 

to a deputy to have the whole power of Middlesex, and of all cities and towns 

his principal — save only the power of being counties of themselves, the words 

making a deputy, for that implies an as- in brackets nre omitted, 

signment of his whole power, which can- ^ See ante, p. li. 

not be; a covenant or condition, there- <* W. & M. st. 1, c. 8. 

fore, to restrain his power, as deputy, is " 13 & 14 Will. 8, c. 6; 6 Geo. 8, 

void ; Parker v. Kett, 1 Snlk. Hep. 95. c. 53, s. 1 ; with regard to the oath of 

On the other hand, he cannot enable him supremacy, see 31 Geo. 3, c. 32, s. 18. 
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taken and subscribed by them ; and semhle, the Assurance must 
also be subscribed by them. 

The Under-sheriff is not an officer of the Superior Court,** Hi§ relation 
except when he is acting as quasi High Sheriff under the to the Court, 
S Geo. 1, c. 15, s. 8, or under the Mutiny Acts. He is the gj^^^^^f '»** 
deputy of the High Sheriff for all ministerial,'' and, by Act of Par- 
liament, for some judicial, purposes. He does all things in the 
name of his principal ; and his principal is civilly answerable for 
his defaults, neglects, and the like.^ As a general rule, the High 
Sheriff only, who is the officer of the Court, is chargeable, and 
not the Under-sheriff; but some Acts of Parliament make the 
Under-sheriff expressly liable for his own acts. The power to 
make Bailiffs and Precepts is a necessary consequence of his 
deputation, although the High Sheriff does not acquaint him 
therewith.* The High Sheriff cannot appoint two Deputy Sheriffs 
extraordinary .f All writs, &c., directed to the Sheriff, are usually 
delivered, at once, to the Under-sheriff, to make out the proper 
warrants thereon, which, as we have seen, he may do by force of 
his deputation.8 He is obliged to receive them in any place, and 
at all times, within the county, without anything other than such 
fees as the law allows ; and to make out warrants thereon* The 
delivering out warrants, before he has the writ in his custody, 
subjects him to a penalty of 10/. Under the like penalty, every 
warrant must have the same day and year set down thereon, as 
shall be set down on the writ itself.** 

By the stat. of 42 Edw. 3, c. 9, it was enacted "that no 
Sheriff, Under-sheriff, nor Sheriff's Clerk, abide in his office 
above one year;'* but, by 1 Vict. c. 55, s. 1, the above is repealed, 
as relates to the time during which Under-sheriffs and Sheriffs* 
Clerks may abide in their respective offices. 
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BAILIFFS. 



By the 14 Edw. 3, st. 1, c. 9, it is enacted, "that Sheriffs shall Qualifica- 
hold the same (their counties) in their own hands, and put in such ^'^"' 
Bailiffs and Hundredors^ having lands within the said bailiwicks 
and hundreds, for whom they will answer." It is to be regretted 



• Bac. Abr. Tit. Shenf{E) ; Doe James Com. Dig.Tit. Viscount: aeepost,Ch.Yi., 

▼. Brovm, 6 B. & A. 243 ; The Queen v. s. 1. 

Dvnn, 2 Moody, C. 0. 297; The Queen « Parker r. KeU, suprd. 

▼. Schlesinger, 10 Q. B. 678 ; Stroud r. ' Dmny t. Trepnell, 2 Wil. 878. 

Watts, 2 0. B. 930. « See 3 & 4 Will. 4, c. 42, s. 20, ai 

** Lavcock's case, Latch, 187; Noy. to the necessity of having a rf«ptt<y resi- 

90, S. C; Com. Dig. T\i.Viscount. dent within one mile of the Inner Tem- 

° Ante, p. 19. pie Hall for all snch purposes. 

*» Parker v. Rett, 1 Salk. 96 ; Kitten ^ 6 Geo. 1, c. 21, ss. 53, 64 Uall v. 

T. Fogg, 10 Mod. 288 ; Drake v. Sykes, Roche, 8 T. R. 187. 
7 T. K. 113; Bac. Abr. Tit. Sheriff; 
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that this quah'fication is so generally overlooked in the appoint* 
ment of Bailiffs. There was formerly in use a writ called ^* a 
ball'wo amovendo" to remove a Bailiff from his office, for want of 
sufficient land in the bailiwick. In Cumberland^ smd Cornwall^ 
there seems to be, in fact, no bound-bailiffs ; but Ld. Kenyon, in 
speaking of Cumberland, says,*" " What protection the Sheriff of 
Cumberland has, in cases of this kind, that other Sheriffs have 
not, it is not necessary to inquire in this case ; but, though he 
may not have bound-bailiffs, he may perhaps learn, whenever the 
question arises, that he is bounds like all other Sheriffs, either to 
execute the writ personally, or to procure it to be executed by 
some other person, for whom he is responsible." This with equal 
force applies to Cornwall^ and to other counties, as to the one to 
which it has more immediate reference. For all practical pur- 
poses, it is sufficient to divide and class them in the following 
manner: — 1. Bound-bailiffs, vtUgariter Bum-bailiffs.^ 2. Special 
Bailiffs. S, Bailiffs of Liberties. Bound-bailiffs are such as are 
bound with securities to the High Sheriff in an obligation for the 
due execution of their office. In London they are called Serjeants 
at Mace. 

Bailiff's Bond.^ 

Know all kin by thssb pbessntb that we C. D, of and E. F. of 

are held and firmly bound to ^. ^. Esq. High Sheriff of the county of C, in the 

sum of £ to be paid to the said A. B, or to his certain attorney exors admors 

or assigns for which payment to be well and truly made we bind ourselves and each 
of us our and each of our heirs exors and admors and every of them jointly and 
severally by these presents. Dated &c. 

Whereas the said Sheriff at the request of the said C. D. and of his surety the 
said jE, F. hath nominated and appointed the said C. D. to be one of the Bailiffs of 
the said Sheriff for so long time as he the said A, B. shall remain High Sheriff of 
: AND WHEBHAS the Said E. F. in consideration of the nomination and appoint- 
ment of the said C D. as aforesaid hath consented and agreed to execute such bond 
or obligation as is above written with such condition as is hereinafter expressed and 
contained : Now therefore the oondition of the above-written obligation is such 
that if the said Bailiff shall duly execute all warrants or mandates to him directed 
by the said Sheriff Under-sheriff or deputies or any of them in the name of the said 
Sheriff and shall duly make a true and sufficient return in writing to all warrants 
which shall come to his hands as such Bailiff for execution : and also if the said 
Bailiff shall and will take sufficient pledges and sureties in replevin and shall and 
will deliver up to the said Sheriff or Under-sheriff all bonds and other securities be- 
longing to the said Sheriff within two days after the same shall be taken ; and also 
if the said Bailiff shall not suffer any escape or permit any prisoner in his custody 
as Bailiff aforesaid to go at large without a lawful authority nor permit any prisoner 
to go at large who shall be left with him or nt his house for safe custody by the snid 
Sheriff or any other Bailiff without the said Sheriff or his order in writing first had 
and obtained ; and also if the said Bailiff shall give day by day instructions in 
writing for the Sheriff's return to each and every writ and process upon which any 
warrant shall have been granted to him or under or in respect of or by colour of 
which he shall in any way act or assume to act as Bailiff to the said Sheriff whether 
such writ or writs shall have been executed or not ; and also if the said Bailiff shall 



• Hamilton v. Dalziel, 2 W. Bl. 952; Sanderson v. Baker, 8 Wils. 809. 

Taylor v. Richardson, 8 T. R. 606. ** See Dalt. ch. 115. Their power 

^ Sawle V. Paynter, 1 D. & R. 309. cannot be abridged, 2 Brownl. 288. 
<^ The term is used by Serjt. Glyn in 
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duly execute all writs deliyered to him for execution whether from it Court of law or 
equity; and also if the said Bailiff shall make a true return and inrentory of all 
goods and chattels seized in execution by him as Bailiff to the said Sheriff and if he 
shall before removal thereof pay to the landlord the rent in arrear not exceeding one 
year and all taxes due in respect thereof pursuant to the statute and sliall indemnify 
the said Sheriff on account of any mistake or de&ult relating thereto ; akd also if 
the said Bailiff shall pay to the said Sheriff or Under-sheriff the consideration or 
purchase-money mentioned in every bill of sale or assignment executed by the said 
Sheriff or Under-sheriff at the request of the said Bailiff notwithstanding the ac- 
knowledgment of the receipt thereof by the said Sheriff contained in any such Bill 
of sale or assignment ; and also if the said Bailiff shall and will forthwith pay to 
the said Sheriff or Under-sheriff all monies received by the said Bailiff on any arrest 
or levy by him made or with which he shall be entrasted for the said Sheriff without 
deduction ; and also if the said Bailiff shall in all things truly and honestly demean 
and behave himself as Bailiff aforesaid and fiiithfully and diligently serve and attend 
the said Sheriff his Under-sheriff and their deputies and in due and lawful manner 
all their and every of their lawful commands or directions touching any manner of 
service incident or belonging to the said office of Sheriff shall and will execute and 
perform ; and also if the said Bailiff and his sureties some or one of them shall in- 
demnify and save harmless the said Sheriff and his Under-sheriff from all damages 
loss costs and charges which they or either of them shall or may suffer sustain or be 
put unto or be liable to suffer sustain or be put unto for or by reason of the non- 
feazance malfeazance or misfeasance of the said Bailiff or for or by reason of the 
payment of any money by the said Sheriff Under-sheriff or deputies to any person 
or persons or by reason of any return to any writ of process made by the said 
Sheriff Under-sheriff or deputies at the request of the said Bailiff; and also if the 
said Bailiff and his said sureties some or one of them their or some one of their 
heirs executors or administrators shall and will save harmless and indemnified the 
said Sheriff and Under-sheriff their and each of their executors and administrators 
from and against all actions suits fines and amerciaments penalties contempts for- 
feitures loss costs charges damages and expenses which may be commenced prose- 
cuted imposed or set upon them or either of them or which they or any or either of 
them may suffer pay or be liable unto for or by reason of any extortion or eeicape 
happening by the act or default of the said Bailiff or for or by reason of the exe- 
cuting not executing returning not returning or mis-return of any writ process man* 
date precept or warrant the not taking bail or pledges taking insufficient bail or 
pledges the not bringing into Court the body of any defendant or any other cause 
whatsoever happening by or arising from the act or omission of the said Bailiff then 
the above-written obligation shall be void otherwise to be and remain in full force 
and virtue, 

Bmnd'Bailfjfs Oath, 

Before he take upon him to impanel or return any inquest, jury, 
or tales, or intermeddle with the execution of process, in any 
Court of Record, under the penalty of 40?., he must receive and 
take the following oath, prescribed by 27 Eliz. c 12, s. 2. It is 
made before the justices of assize, or one of them, of the same 
circuit wherein that county is whereof he shall be Bailiff; or 
before the custos rotulorum, or two justices of the peace, whereof 
one to be of the Quorum of the said county whereof he shall be 
Bailiff; or before the head officer of the place, if it be a town 
corporate. 

. I A. B. shall not use or exercise the office of Bailiff corruptly during the tiipe 
that I shall remain therein neither shall or will accept receive or take by any colour 
means or device whatsoever or consent to the taking of any manner of fee or reward 
of any person or persons for the impanelling or returning of any inquest jury or 
tales in any Court of Record for the Queen or betwixt party and party above two 
shillings or the value thereof or such fees as are allowed and appointed for the same 
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by the laws and itattttes of this realm but wiU according to my power traly and 
indifferently with convenient speed impanel all jurors and return all such writ or 
writs touching the same as shall appertain to be done by my duty or office during 
the time that I shall remain in the said office. So help me Qtod, 

The Under-sheriff, as before observed, is the general servant of 
the High Sheriff, in all his ministerial duties ; but, between a 
Bound-bailiff and a High Sheriff there is no such general connec- 
tion. The true character of the Bailiff is this : he is appointed by 
the High Sheriff to act on each occasion of executing process 
wherein he is concerned; in other words, when a warrant is 
granted to him, he becomes the special officer of the High Sheriff 
for that individual occasion, and no more,* This distinction is of 

freat importance in practice. But as the evidence to connect the 
Fnder-sheriff and Bailiff with their principal (the High Sheriff), 
as well as his responsibility for the wrongful acts of his Bailiff, must 
be fully considered hereafter, I proceed to examine the character 
of those who fall under the second division, namely, Special 
Bailiffs ; premising only, in addition, with regard to the Under- 
sheriff's admissions, that the doctrine above laid down has been 
much restricted by tlje case of Snowball v. Goodricke,^ wherein it 
was decided that admissions of the Under-sheriff are not evidence 
against the Siieriff, unless they accompany some official act^ or tend 
to charge himself.^ A Bouna-bailiff is not judicially noticed by 
the Courts. 
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Special Bailiff.^ 

A Special Bailiff is one nominated by the plaintiff \n the cause, 
or by his attorney, and appointed by the High Sheriff pro hoc vice. 
For his acts, so long as the special agency continues, the ^High 
Sheriff is not responsible. Where there is an express appointment 
of a Special Bailiff, no difficulty can well arise ; but where such 
an appointment is to be inferred from circumstances, it is other- 
wise ; and has been the cause of much argument in the different 
Courts. The result of the various authorities may fairly be stated 
to be this: that the appointing a Special Bailiff, or the giving 
special directions to a Bound-bailiff, or any interference of the 
attorney with the execution of the process, discharges the High 
Sheriff from all liability, so long as the agency of the Special 
Bailiff continues.^ And he was held discharged by the plaintiff's 
appointing a Special Bailiff to manage the sale, although he re- 
turned, that he had sold, and that he had paid the sum illegally 
deducted for the auction.^ But, the mere expression of a wish or 
a request by the attorney, that an officer, usually employed, may 



• Drake t. Si/kes, 7 T. R. 11 8 ; Brown 
T. Coplei/t 2 D. & L. 386 ; 2 Stark, on 
Evid. 738 ; Wilson v. Norman, 1 Esp. 
154. 

»> 4 B. & Ad. 641. 

c See Ch. VI. ' 

^ No oath of office need be taken by 



him; R. r. Watts, 1 Lev. 161. 

« See Porter v. Finer, 1 Ch. Rep. 
618; Pallifter r. Pallistcr, Ibid, n; 
Balson v. Meggat, 4 Dowl. 668 ; Ford 
V. Leche, 1 N. & P. 737. 

f 1 Ch. Rep. suprd. 



BAILIFF OF LIBERTY. %T 

execute the writ, does not constitute the latter the plaintiff's 
agent.* Whether anything said, written, or done, amounts to an 
appointment of a Special Bailiff, is a question of fact rather than 
of law.* After the appointment of a Special Bailiff, the Sheriff 
eaifnot be ruled to return the writ.^ 

Bailiff of a Liberty. 

The Bailiff of a Liberty is one appointed by the lord of a 
liberty to execute process, and to do such offices therein as the 
common Bailiff^ called in the old books Bailiff Errant, does within 
the county.*^ 

He is an independent officer; ^ yet, as there is some connection Relation to 
between them, arising out of the execution of process within the Bigh She- 
liberty, it is important to determine the nature of that connection; ""* 
and herein also of the Sheriff's right and duty to enter the fran- 
chise. The High Sheriff, as already observed, is the immediate 
officer of all the Courts at Westminster ; and to him, as such, all 
writs are directed, although relating to a thing to be done within a 
liberty or franchise.* If the writ contains what is commonly jflfect of 
called the non omitlas clause, the liberty is thereby made pro hdc non omiuat, 
vice parcel of the Sheriff's bailiwick ; and the Sheriff must enter &c* 
the liberty, and execute the writ there ;^ but, if the writ does not 
contain the non omittas clause, it ought to be executed by the 
Bailiff of the liberty^ to whom the Sheriff directs his mandate for 
that purpose.8 If the Sheriff's officer enter a liberty, under a 
writ not containing the non omitlas clause, and there execute It, 
such execution is not irregular. It is, however, an infringement 
of the lord's rights, and he may claim compensation for the 
injury.^ In Bex v. Mead and another ^ the indictment was, 
under the stat. of 43 Geo. 3, c. 58, for maliciously cutting one 
J. T. with an axe, with intent to murder him. The alleged crime 
was committed when J. T. was in the act of assisting in the exe- 
cution of a warrant (the writ not containing^ an omitlas clause), 

within the Liberty of L having exclusive jurisdiction in such 

a case. Wood, B. was of opinion that a Bailiff, under such circum- 
stances, must be considered as a trespasser, and the prisoners were 
acquitted.^ It seems, that when the Bailiff of a franchise is ad- 
dressed as an officer or bailiff of the Sheriff, he may waive his 
franchise, and act upon the warrant, as an ordinary SherifTs officer. 



• 1 N. & P. 737 ; Anderton v. Da- Dalt. ch. 40, 117 ; Ccrrett v. Small- 

venport, 13 M. & W. 46. page^ 9 East, 330; Bowring t. PrUch- 

b Harding v. Hold^\ 9 Dowl. 659. ard» 14 East, 289. 

c See Dalt. ch. 117 ; Ritson's Oj^ice of ^ Adanisy. Osbaldeston, 3 B. & Ad.490. 

Bailiff of a Liberty; GHlb. Hist. 0. B. * lb.; Newland t. Cliffe, 3 B. & Ad, 

26 (3rd Edit) ; Newland ▼. Cliffe, 3 B. 683. 

& Ad. 641. k Dalt. ch. 117; Boothman v. Earl 

d Dalt. ch. 117; Boothman v. Surrey, qf Surrey, 2 T. R. 5. 

2 T. E. 6 ; Jachon t. HiU, 10 Ad. & B. '2 Stark. 207; PaUeeon, J, in Jaeh- 

484. w» V. Hill, 10 Ad. & B. 493. 



^8 LIBERTIES. 

In wlnt The only common law writs, containing the non omittas clause, are 
^J^J^*"* those issued by the Court of Excheauer.* The equity wriu, the 
bankruptcy writs, issued under the bankrupt Law Consolidation 
Act, 1849,(12 & Id Vict. c. 106,) are without the mm omiitas 
clause. The Sheriff may, ex officio^ and without any writ of non 
omitias, enter the franchise and execute his ofBce whenever the 
Queen is a party ; as in every felony, or suspicion of felony, or 
otherwise in any action.** So where the High SheriflF is both 
judge and officer. So where the Bailiff makes no return to the 
Sheriff's mandate. So where the distress is taken within a fran- 
chise, and the Bailiff of the franchise will not deliver them, the 
Sheriff, upon complaint to him made, must enter and deliver them.^ 
So by the 8 & 9 Vict. c. 7^, s. 4, in executing a capias, or ca, sa.^ 
or any other process against the person, the Sheriff of the county of 
York (whether the writ contains the non omittas clause or not) is 
bound to enter the liberty of the Honour of Pontefract and exe- 
cute the writ. The Bailiff of a Liberty, having the return of writs, 
cannot arrest a man without authority from the Sheriff, derived from 
the writ in his hands. He must make his return to the Sheriff, and 
not to the Court. If he arrest one by a warrant upon a capias, to 
him directed from the Sheriff, the obh'gation, taken for the ap- 
pearance of the party, must be made to the Sheriff and be in the 
J!iheriff's name. Whether the Sheriff should direct his mandate 
to the lord or to the Bailiff of the franchise ; or whether in the 
lord's name, or in that of his deputy, the returns, and other 
ministerial acts, are to be done, are questions that derive much 
now man- lig^^^ irom Newland v. Clfffe ;* it seems that where the grantee 
date di- of the Crown has, by his Bailiff, the full return of all writs within 
!^^ ^ a certain district, the mandate may be directed to the Bailiff by 
Aulifi' name, and the return made in his name ; but if the grant contain 
no such special provision, the Bailiff is but the lord's deputy, and 
all things must be done in the name of the principal. It may 
reasonably be asked, how the High Sheriff is to know whether 
the grant contain such a provision or not ? The answer is, that if 
he can obtain no certain knowledge of the fact, nor of the usual 
practice (which cannot well happen), the only safe course is to 
direct his mandate to the lord, as principal, and not to the Bailiff. 
All lords that have franchises, or their Bailiffs, shall attend upon 
the justices oC assize and gaol delivery, on pain of forfeiture of 
their franchises \^ and all such Bailiffs, or their deputies, must 
attend upon and assist the Sheriff at all courts of gaol delivery, 
the execution of convicts, &c^ When the Bailiff of a certain 
liberty had regularly attended the Quarter Sessions, and made 
returns of the jurors resident within the liberty, a fine was 
imposed upon him for refusing to summon a jury to attend at 



• Keg. Gen. Hil. T. 8ch. 1858. *» Dalt ch. 117. 

b Dalt. ch. 117. « 3 B. & Ad. 630. 

« Ih.; CarreU v. Small page, 9 Eatt, 
333. 



GAOLERS. SO 

such sessions^ in obedience to the Sheriff's precept, itnd held 
good.* A Bailiff of a Liberty is an ofificer judicially noticed by 
the Courts.** 



Section VIIL 
GAOLERS. 



In every county in England and Wales there must be one common 
gaol. The High Sheriff has, ex officio^ the custody of it ; except 
where it has been granted by the Crown to some person spiritual^ 
temporal^ or body corporate.^ But, though lords of franchises, as 
well as the Sheriff, may have the custody of the gaol, it is still 
the Queen's gaol pro bono publico.'^ The gaoler or keeper is, By y 
except as aforesaid, appointed by the High Sheriff, and is his appointed, 
minister. Matrons, &c., are appointed by the Justices. The ^^ 
gaoler is paid by a salary fixed by the Justices, at the General or 
Quarter Sessions. They have, also, the power to give him, out 
of the public purse, a superannuation allowance. No woman 
can be keeper of a gaol where male prisoners are confined. He 
must not be an Under-sheriff nor Bailiff; nor concerned in any DiMbilitiM. 
occupation or trade ; nor can he, or any one on his behalf, sell 
anything to a prisoner ; or have any interest in any contract for 
the supply of the prison.® 

Since the Gaol Consolidation Act (4 Geo. 4, c. 64) passed, several 
amendments have been made, especially by the 5 Geo. 4, c. 12 ; 

5 Geo. 4, c. 85 ; 6 Geo. 4, c. 40 ; 7 Geo. 4, c. 18 ; 2 & 3 Vict. c. 56 ; 
and 3 & 4 Vict. c. 25, relating to the rules and regulations of prisons, 
and the classification of prisoners.^ Inspectors of Prisons were 
appointed under the 5 & 6 Will. 4, c. 38. The 3 & 4 Vict. c. 65, 
s. 20, relates to persons committed by the Court of Admiralty, or 
by Admiralty Coroners. The 10 & 1 1 Vict. c. 12, s. 40, relates to 
military prisoners; the 10 & 11 Vict. c. 13, s. 43, to the marine 
forces; and the 10 & 11 Vict. c. 62, s. 12, provides a naval prison. 
The Queen* s prison is regulated by the 5 & 6 Vict. c. 22, and 1 1 

6 12 Vict. c. 7. The Municipal Corporation Act (6 & 7 Will. 4, 
c. 103), and subsequent amendment Acts, provide for those 

within their limits.^ Besides the gaol for matters of the Crown, Debtors, &e. 

he has a place of confinement for persons in his custody for 

matters other than for offences against public policy. This gaol, 

or place of confinement, is usually, but not necessarily, under the 

roof of the county gaol. It may be anywhere in the county, or 

may be removed from one place to another within his jurisdiction* 

Yet, he must keep his prisoner in it* For if he allow a prisoner, 

» lUx V. Jaram, 4 B. & C. 692. • 4 Geo. 4, c. 64. 

^ Boothman t. Earl qf Surrey, 2 T. ^ See also 5 & 6 Vict c. 54, s. 98 ; 

B. 5. 9 & 10 Vict. c. 95 ; 13 & 14 Vict, c 91. 

c Dalt. ch. 118 ; and see iJear y. An^ • » See 7 Will. 4, and 1 Vict. c. 78, 

irobut, 2 Ad. & B. 791. s. 41. 

d 2 Inst 100, 689, 705. 
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Without an Habeas Corpus, or other proper process of removal^ to 
go out of it, although he himself, or a keeper, be with such pri« 
soner, he will be guilty of an escape.* Many Acts of Parliament 
seem framed on the notion that a prisoner for debt, for instance, 
must be taken to the common county gaol : in other words, that 
there is but one gaol.^ But the law, as laid down in the old books, 
IS not, I think, altered in this respect. 

" In all civil causes," says Sir M. Hale,^ '' the Sheriff is to be 
responsible, or the gaoler at election ; as if the gaoler or bailiff of 
a Sheriff suffers^ either voluntarily or negligently, an escape of a 
person imprisoned for debt, the Sheriff is chargeable with an 
action upon the escape; for the gaoler or bailiff is the Sheriff's 
Sheriff*! officer or minister^ and gives him security. But if the gaoler, 
liability for being placed there by the Sheriff, voluntarily suffers a felon in his 
hi»act«. custody to escape, this, in as much as it reacheth to life, is felony 
only in the gaoler that was immediately trusted with the custody, 
not in the Sheriff. But whether the escape was voluntary or 
negligent^ yet the Sheriff may be indicted for it, so as to subject 
him to a great fine and imprisonment for the offence of his gaoler, 
though not to make him guilty of felony. For the escape must 
be voluntarily permitted in him that permitted it^ which could not 
be in the High Sheriff, though it were such in the gaoler, for he 
was not privy to it, and therefore could not do it fehnice ; but it 
was a negligent escape in him in trusting such a person with the 
custody of his prisoners, that would be false to his trust ; and, 
therefore, the Sheriff shall pay, but not corporally suffer, for the 
miscarriage of his gaoler. But if the gaoler were a gaoler in 
fee, as anciently constables of castles were, the Sheriff should not 
answer in any kind for the default of such gaoler or constable ; 
but now, by the stat. of 14 Eliz. c. 10, and 19 Hen. 7, c. \0, gaols 
of counties are rejoined to the counties. But for escapes com- 
mitted by gaolers of gaols in particular franchises, as the Gate- 
house at Westminster, belonging to the Dean and Chapter of 
Westminster, escapes there permitted concern, not the Sheriff, but 
the particular gaolers and lord of the franchise." The whole of 
this passage is given, but it must be received with caution. For 
in general, indeed under no circumstances, it would seem, can the 
Sheriff be punished criminally for the acts of the gaoler. Again, 
in civil matters, the maxim respondeat superior applies, and the 
superior alone can be sued. 
Cannot be By 8 Geo. 1, c. 15, s. 10, "none shall buy, sell, let, or take to 
farm, the ofiice of gaoler of any county or shire in England or 
Wales, or contract for, promise, or grant, for money, or other 
reward or benefit, the said office or place ; nor give, take, pro- 
mise, or receive any other consideration whatsoever for the said 
office, directly or indirectly, by themselves or any person in trust 
for them, or for their use, under the penalty of fiOO/," 

• See WUlianu v. Motlyn, 7 DowL cb. 118. 
89. * 1 Hals, P. C. c. 61. 

^ Balder y. TempU, Hob. 202 ; Dalt 
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The Sheriff may discharge him at his pleasure ; and if he refuse Hb nlation 
to quit possession for 48 hours after due notice to him in that ?, *^.%^'^^ 
hehalf, he may be ejected in manner pTointed out by the 27th sect. °"*""' 
of the Stat, of 4 Geo. 4, c. 64. 

By the Bankruptcy Consolidation Act, 12 & 13 Vict. c. 106, 
s. 274^ it is declared^ *' that if any keeper of any prison, or any 
gaoler, to whose custody any bankrupt or other person shall be 
duly committed, shall refuse to receive such bankrupt or other 
person, or shall suffer him to escape, every such keeper or gaoler 
shall forfeit 500^" 

As the High Sheriff is answerable for the civil acts of the 
gaoler, he would do well to take good security from him. 

Security from Gaoler, 

Enow all mbn bt these pbesehts that we 0. B. of and E, E. of • 

are held and firmly bound nnto A. B, oi Esq. High Sheriff of the county of W, 

in the sum of £ of good and lawful money of Great Britain to be paid to the 

said Sheriff or his certain attorney executors administrators or assigns for the true 
payment whei:eof we bind ourselves jointly and severally our and each of our heirs 
executors and administrators firmly by these presents sealed with our seals. Dated 
this day of a.d. 18 — . 

Whereas the above named A, B. hath been by H. M.'s warrant of appointment 

bearing date the day of A.D. 18— appointed High Sheriff for the county 

of W, aforesaid and hath at the request of the above-bounden 0. B, authorised 
nominated and appointed him the "said 0. B. to be his gaoler or keeper of the gaol 
in and for the said county of W. during the Sheriffitlty of the said A. B, with full 
power and authority to execute the said office in as large and ample a manner as any 
former gaoler or gaol-keeper have or hath heretofore lawfully executed the same. Now 
THE CONDITION OF THIS OBLIGATION IS SUCH that if the said 0. B. do and shall from 
time to time and at all times so long as the said A. B, shall continue High Sheriff 
of the said county keep in safe custody as well all such prisoners as are now in the 
said county gaol as all and every prisoner or prisoners which at any time or times 
hereafter shall be committed sent or delivered to the said 0. B. from or by any 
Other person or persons having lawful power and authority in that behal£ And 
also if the said 0. B. do give his attendance upon the said Sheriff at the assizes 
and general gaol delivery and general quarter sessions of the peace to be holden in 
and for the said county. And also if the said 0. B. attend aid and assist the said 
High Sheriff his Under-sheriff or Deputy at all and every time and times when any 
execution shall be done within the said county upon any person or persons. And 
lastly, if the said 0. B. his heirs executors administrators and every of them do 
and shall save defend and keep harmless and indemnified the said A. B. his heirs 
executors and administrators and every of them of from and against all and eyery 
escape or escapes of any prisoner or prisoners now or hereafter in his custody and 
from and against all and all manner of action and actions suits fines issues amercia- 
ments forfeitures and all other costs and damages whatsoever which at any time or 
times hereafter shall or may arise grow or happen to be brought upon the said Sheriff 
for or by reason of any act or acts of nonfeasance misfeazance or malfeasanoe of the 
said 0. B. or for any other cause rehiting to the said office of gaaler and keeper of 
the said county as aforesaid then this obligation &c. 



Section I^. 
DEPUTIES IN LONDON. 



By the 3 & 4 Will. 4, c. 42, s. 20, the Sheriff of each county in 
England and Wales must severally name a sufficient deputy y who 



S^ RBPLBVIN CLSRK8. 

shall be resident, or have an office, within one mile from the Inner 
Temple Hall, for the receipt of writs, granting warrants thereon, 
makmg returns thereto, and accepting of all rules and orders to be 
made on or touching the execution of any process or writ to be 
directed to such Sheriff. A delivery of a writ, &c., to such a de- 
puty is, in effect, a delivery to the Sheriff himself.* No mention 
is made in the Act of the time or farm of naming a deputy for such 
purposes; a reasonable time will therefore be allowed for that 
purpose. For any laches, in that behalf, he would be liable in 
damages to the party aggrieved ; as if an arrest was lost by such 
non-appointment or the like.'' 

j4ppointmeni. 

W. to wit Sir O. M. Bart. High Sheriff of the county aforesaid to Jf. A. gen- 
tleman, greeting : I do hereby nominate conititute and appoint yon to be my deputy 
for the receipt of writs granting warrants thereon making returns thereto and accept- 
ing of all rules and orders to be made on or touching the execution of any process 
or writ to be directed to me as Sheriff as aforesaid. 

Given under the seal of my office this day of ^— a.d. 18 — . 

O.M. 



Section X. 
EEPLBVIN CLKEKS.« 



By the Stat. 1 & 2 Ph. and M. c. 12, s. S, for the more speedy deli- 
very of cattle taken by way of distress, every Sheriff of «Atre« (being 
no cities nor towns made shires), must, at his first county day, or 
within two months next after he has received his warrant, depute^ 
appoint, and proclaim in the shire town within his bailiwick, four 
deputies at the least, dwelling not above 12 miles one distant 
from another, who shall have authority, in the SherifTs name, to 
make replevies, and deliverance of such distresses in such man- 
ner and form as the Sheriff may and ought to do ; upon pain that 
every Sheriff, for every month that he shall lack such deputy or 
deputies, shall forfeit for every such offence 51, 

There must be an appointment to satisfy the statute, and the 
mere acting, as replevin clerk, will not suffice.*^ The appoint- 
ment may be without deed or writing ;* but it is generally made 
by a minute in the Court Book at the first County Court day. 
Proclamation of the appointment seems to be necessary.^ An ad- 
vertisement is usually inserted in the county newspapers of the 
times and places of holding the County Courts for the ensuing 
year ; also of the names and places of abode of persons appointed 
Replevin Clerks. 

* Harrit ▼. Loyd, 5 M. & W. 486 ; ^ See poH, Beplevin. 

Woodland v. FuUer, 11 Ad. & E. <> QriffiUit v. SUphtM, 1 Chit Een. 

859. 196. 

^ Bracienhury v. Laurie, 8 DowL ' Dalt. ch. 116. 

180. f Boftdeti V. Hall, 4 (^ B. 846. 



COUNTY CLERK. 3$ 

Section XI. 

COUNTY CLBBK. 

He 18 appointed by the Sheriff.* The appointment (when made) 
is, in general, done by a minute in the Court Book. If the Under- 
sheriff reside at a distance from the place of holding the Court, 
the Sheriff should depute some attorney at the place to do so. 
The Under-sheriff is, in the 11 Hen. 7, c. 15, called Shire-clerk, or 
the Clerk of the County. But the County Clerk here meant is the 
Clerk of the County Court — the Under-sheriff's deputy.^ 

> 4 Oo. 83. ^ Dalt. ch. 115. 
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SHERIFF S TOUHS. 



CHAPTER II. 

C0UET8. 

His judicial duties are next for review. 

Section I. 

SHERIFFS TOENE. 

This Court was, for centuries, the chief criminal Court of the 
kingdom. Its business is now wholly done in the Court of 
Quarter Sessions ; being so, it is useless to pursue the inquiry 
further. 



Section II. 

COUNTY COURT.* 

This Court has shared the fate of the Torne as respects its former 
jurisdiction ; both Courts seem, originally , to have had jurisdic- 
tion over criminal and civil matters. In the course of time, how- 
Iti ancient ever, this in practice was confined to civil pleas. The reason usually 
character, assigned is, that the bishop was judge therein, together with the 
sheriff; and, by the common law, he was not to intermeddle in 
matters of blood ; and Pleas of the Crown were, before the New 
County Court was established, as unknown in it, as if they had 
never formed a component part of its business ; being confined to 
civil disputes between subject and subject, of a limited extent ; 
exercising, in general, a jurisdiction concurrent with, but some- 
times exclusive of, that of the superior Courts.^ 

Both this and the Torne are, at common law, incident and in- 
separable from the office of Sheriff.*^ His duties are, in general, 
of a ministerial, and not of a judicial nature. He is the Re- 
gistrar of the Suitors or freeholders, who are the real Judges 
there.** In Pleas of the Crown, and in Exigents, the Sheriff and 



Sheriri 
duties. 



» See 2 Hawk. P. C. ch. 10 ; 2 Hale's 
P. C. ch. 9 ; Dalt. ch. 106 ; Cokhrooke 
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b Co. Litt. 168; Dalt. ch.l09; 8 Bl. 
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« Ibid. 
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& W. 523 ; Bradley v. Carr, 3 Sc. N. 
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682; Brown y. QUI, 2 C. B. 861. 
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Coroner are the Judges.*^ The Court ia not a Court of record,** Not of re- 
except as to matters of outlawry f its style is, *' IV. to wil^ the ^^* •«ept, 
(.1st) County Court ofM.A., Esq., Sheriff of the count-y aforesaid, 
held at C. ;" and koilds ]))ea> either by plaint, or by writ of justi- 
cies, which is ii> the aature of a commission out of Chancery 
to the Sheriff, empowering him to hold plea in any persoi^l 
action (not being «f et armis\ to any amount.^ The jurisdiction Howaffect- 
of this Court is preserved by the 9 & 10 Vict. c. 95, s. 4 (the Jq y^j^^* 
New County Court or Local Court Act), for all purposes, except gg 
those which shall be within the jurisdiction of the Courts 
holden under that act ; but as it has virtually ceased to exist, a 
few general remarks may suffice, except in outlawry and re- 
ph^in ; more especially as with thia newly constituted Court the 
Sheriff has nothing to do ; except under s. 72, that is to say, 
ejccept in delivering to the Clerk, of the Court a list of per* 
sona liable to serve as jurors at Nisi Priua. The High Bailiflf 
la the quad High Sheriff of the New Court. 

By the 9 Hen. d, c. 35, and 2 Edw. 6, c. £9 (as regards Eng* Time of 
land) ; as regards Wales, by the 34 Hen. S, c. 26, s, 7S; and as holding 
to Chester, by 33 Hen. ^ c. 13, not more than one lunar month ^**"'*' 
must intervene between Court and Court \^ and by the 7 & S 
WiU. 3, e. 25, all County Courts held for the county of York, 
or any other County Courts which heretofore used to be held 
on a Monday, shall be called and begun upon a Wednesday 
and not otherwise, any custom or usage to the contrary not- 
vrithstanding. It may be holden by adjournment on a MondayJ 
The Court must be held on a day certain, because of the writs of 
exigent which are to be proclaimed and read there.i^ The Coroner 
is to sit with the Sheriff at every County Court to give judg- 
nient in outlawry. In Lowrfow, judgment of outlawry is given by 
the Recorder in the Court of Hustings. By the common law, 
tbie Court may be holden at any place, at the pleasure of the Place. 
Sheriff or Under-sheriff, so that it be within the county .8 But it 
must be held at particular places, and at none other,^ by particular 
statutes. In England-^fox Northumberland, in the Town or 
Castle of Alnwick ;« Sussex, at Chichester and Lewes alternately ;^ 
Cheshire^ in the shire hall ;^ Monmouthshire, at Monmouth and 
Newport alternately.*^ In Wales — Brecknockshire, at Brecknock; 
Radnorshire, at New Radnor and Presteigne ; Montgomery- 
shire, at Montgomery and Machynlleth ; Denbighshire, at Wrex- 
ham.^ 

Plaintiff and defendant may sue or defend by attorney." The 
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FroceM. process is by summons, attachment and distress infinite, or by 
attachment and distress in trespass.*^ 

The plaint. The Plaint, which is the first proceeding in the suit, must be 
entered in writing, sedente curid. It need not be entered at 
length.** In replevin, whether in cases of distress for rent in 
arrear, or damage feasant, the practitioner will not forget, the 
proceedings are in the Dittrict Court, and not in the Old County 

Pleft. Courts The defendant cannot plead several matters, as the stat. 

of 4 & 5 Anne, c. 16, applies only to Courts of record ; but 
he may^ by the general issue, put the plaintiff on proof of all the 
material averments in his declaration in the first instance. If a 
defendant, in a suit by plaint, plead freehold^ the Court is ousted 
of its jurisdiction; and anything done after that would be coram 
nonjudice, and void ;^ but if the suit be by justideg, the Court does 
not surcease. If issue be not joined at the next County Court, 
the plaintiff is to file his replication, or demurrer ; if the plaintiff 

Iisue. reply, then the defendant is to rejoin at the next Court.® Issue 

being joined, a jury is summoned — if by justicies. In a suit by 
plaint the trial is per gager del ley, that is, by the oath of the de- 
fendant and witnesses. By prescription even, when it is by 

Execution, plaint, the trial may be by jury .^ Execution is by fi. fa., a ca. sa. 
in fVales ;8 or lev. fac. All suits in the County Court before the 
Sheriff (whether by plaint or writ), except in Durham and Lan- 
cashire, may be removed at once into the Q. B. or C. P., either 
at the instance of the plaintiff or defendant; in the excepted cases, 
they are removed into the C. P. there, and thence to the Superior 
Courts at Westminster,^ The cause of removal is not traversable.* 
£^or^ judgment, when removed by 

App«J. St H ithout Writ. } '^^ ""'' '" '^'"'•^^^ ^y { Re"fa. lo. 

After judgment, it is removed by Writ of False Judgment. 
The Court of Appeal gives such judgment as the Court below ought 
to have given.*' The Superior Court will compel a Sheriff to 
complete his entries and certify its practice.^ The delivery of a 
re. fa. lo. after interlocutory and before final judgment, is a stop 
to all further proceedings in the Court, and the officer cannot 
refuse paying obedience to it under pretence of his fees not being 
paid.™ 

Seplevin. Replevin by Plaint is the creature of the stat. of Marl- 
bridge.'* It may be made, by verbal precept, without writing. 



» Dalt. ch. 111. ^ Dempiter v. Purnell, 4 Sc. N. R. 

^ See Brown v. Oiil, 2 C. B. 876. 41. 

« Edmonds v. Ckallis, 7 C. B. 437. > Overton v. SwetUnkam, 6 Dowl. 

^ Cannon y. Smalwood, 8 Ley. 208. 641 ; the original minute of the proceed- 

« Com. Dig. (County, G^ ing need not be returned, 3 B. & C. 453. 

f Dalt. ch. 112. In Dempster v. Purnell, 4 Sc. N. E. 41, 

' 34 Hen. 8, c. iiStf the proceedings are set out at length. 
^ Robinson v. Mainwaring, 10 Q. B. "" Bevan v. Prothesk, 2 Burr. 1152. 

277. • 52 Hen. 8, c. 21. • 

1 Dalt ch. 112. 
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and immediately post querimoniam sibi factam, without waiting 
till the next County Court. Fitzherhert assigns for reason " that 
it may be that the Sheriff nor his Bailiff cannot write, or that they 
may want such things wherewith they may write a warrant," &c. ; 
but the urgency of the business seems to afford a sounder reason 
for considering a written precept unnecessary ; for although, in 
former ages, few, if any, Sheriffs could write at all ; yet, as it 
would be as difficult to find one now- a-days who could not write, 
as to have found one then who could ; and as the Sheriff was and 
is obliged in some cases to write, as for instance, to make a written 
precept to his Bailiff to make withernam, the reason assigned seems 
to lose much of its force.* The stat. of Marlb. seems to require, 
that the plaint should precede the granting of the precept ; and, 
strange to say, the 11 Geo. 2, c. 19, is silent on the point. But, 
the better opinion beems to be, that replevin may be made imme- 
diately ; the reason given by Sir E. Coke is, *' that it would mili- 
tate against the scope of the stat. that the owners of the beasts 
should be deprived of the use of them until the day on which the 
County Court is holden."^ Now, as to the manner in which it is How 
done ; for, so far, the New County Court Act (9 & 10 Vict. c. 95, 
8. 119) does not interfere.^ Suppose A. 's cattle distrained, for 
arrears of rent, by B. his landlord, and A. resolved to replevy, to 
try the legality of the distress. A. takes two sufficient sureties 
with him to the Sheriff, Under-sheriff, or Replevin Clerk (as the 
case may be), and makes his plaint. He also takes with him, at 
the same time, some one who, of his own knowledge, can swear to 
the value of the things taken. The person granting the replevin 
administers an oath, as to the value of the cattle,^ and satisfies him- 
self as to the sufficiency of the sureties tendered. If satisfied that 
a replevy should be granted, and that the sureties are sufficient, 
the replevin bond is then filled up, and executed by the principal 
and his sureties. When done, a Bailiff is commanded by word of 
mouth, or by warrant, to redeliver the cattle to A., which is done. 
Frequently, when a party intends to replevy, he gives the name of 
two sureties to the Sheriffs officer, who, after satisfying himself as 
to their sufficiency, gives him a certificate to that effect, which cer- 
tificate he takes to the person who is to grant the replevy. The 
same forms then are gone through as before, as to the value of the 
goods, &c. Though not unusual, it is, to say the least of it, im- 
business-like. Before the Sheriff or his deputy can replevy, upon 
writ or plaint, as before observed, he must take pledges. In Co. 
Litt. 145 b, it is laid down, that the Sheriff ought to take: — 1. 
Pledges to prosecute; 2. Pledges to return the goods. And the 
1 1 Geo. 2, c. 1 9 {in distress for rent) requires him to take both.^ 
By the 1 1 Geo. 2, ** all Sheriffs and other officers having au- 

* Gilb. Eepl. 99- •* 11 Geo. 2, c. 19, s. 23 ; Middleton 

b 1 Inst 145 b; 2 Inst. 189; Br. v. Bryan, 3 M. & S. 166; and see 

Repl. pi. 46. Dunn v. Lowe, 4 Bing. 193. 

c See Edmonds v. Challu, 7 0. B. « Perreau v. Bevan, 5 B. &Cr. 248; 

434. 8 D. & B. 72. 
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thority to grant replevins, may and shall, in every replevin of a 
distress for rent, take in their own names from the pbiintiflT and 
two responsible persons as sureties, a bond in double the value of 
the goods distrained, such value to be ascertained by the oath of 
one or more credible witness or witnesses not interested in the 
goods or distress, which oath the person granting such replevin is 
hereby authorised and required to administer ; and conditioned for 
prosecuting the suit with efiect, and without delay, and for duly 
returning the goods and chattels distrained in case a return shall 
be awarded befbre any deliverance Co be made of the distress.* 
And this statute is not, in this respect, afl&oted by the New 
BepIeTin County Court Act.^ Therefore, by the coBMnaa law, according to 
bond. which replevin for distress damage feasant is granted, it is still 

necessary that pledges to prosecute, which are merely nominal 
rJohn Doe and Richard Roe), be taken ; and pledges, pro ret. 
hab. Under the 1 1 Geo. 2, both are to be taken. The form of 
the bond is in both the same, with this exception, that when taken 
on a distress not for rent, it is taken in thie single valise of the 
goods distrained; on distresses for rent, it is in dovMe the value 
of the goods distrained. In the one case, the bond is not assign^ 
able, so as to enable the assignee to bring an action in his onm 
name upon it ; in the other it is. If the Sheriff take one pledge, 
on a replevin for a distress at common law, it is sufficient ;° on a 
distress for rent, there must be two,^ From the case of Blachet 
V. Crissop,^ a conclusion, by no means warranted, has been drawn, 
that a bcmd, simply from the party replevying, satisfies the stat. 
of Westminster ; but it is submitted that the case warrants but this 
inference, that such a bond is valid as between the obligee (the 
Sheriff) and the obligor (the party replevying), but no more. 
Holty C. c/., puts the question in its true point of view. ** The 
question" (says be) ^ will not be in this case whether the Sheriff 
can take a bond, instead of pledges, as it would have been if the 
party had brought an action against the Sheriff, for not having 
taken pledges, and the Sheriff had pleaded that he had taken this 
bond ; but the question now is, whether this bond shall be void." 
It was an action by Blacket (the Sheriff) v. Criesop (the party re- 
plevying), on his bond. The bond was held good inter se ; but 
the inclination of the Court, as to the liability of the Sheriff, if an 
action had been brought against him, for not having taken pledges, 
is clear. The sufficiency of sureties will be hereafter, in the Ac- 
tion for taking imufficient Sureties in Replevin^ more fully con- 
sidered. The replevin bond executed, the Under-sheriff either by 
word of mouth commands his Bailiff or Bailifis, or a warrant is 
made out and delivered to them. Armed with this command or 
warrant, as the case may be, they go to the place where the cattle, 
goods, or chattels are. They seize them, and deliver them to the 

* Af to the form, condition,. and as- ^ JUayser t. Gray, Cn>. Car. 446. 

•ignabilitj of tkese bonds, see pott, p. 40, <* Hucker y. Gordon, 1 C. & M. 58. 

D. ifi). « 1 Ld. Baym. 278. 

•> Edmonds v. Challu, 7 0. R 487. 
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complainant or bis servant, and here cease the SherifTs duties ; 
the proceedings in the District Court being substituted for those 
in the old County Court by the 9 & 10 Vict. c. 95, s. 119.* Not Howdeli- 
unfrequently, however, difficulties arise in making deliverance of ^ery of cat- 
goods so distrained. By the stat. of Westm. 1, c. 17, the Sheriff, ^**^'' 
after demand made, may break open the house of the person who 
has made the distress, in order to make deliverance ; but, if the 
distress be taken without the liberty, and impounded rvithiriy the 
Sheriff may enter the liberty at once ; because the capture was in 
the county and out ofthe liberty, and the right to make a deliver- 
ajnee is in him within whose jurisdiction the cause of complaint 
first arose. He may also raise the yiosse comitatus if need be,** 
If the cattle were taken and impounded in a liberty, the Sheriff 
should direct his warrant to the Bailiff of the Liberty ; if the 
Bailiff of the Liberty make no answer, nor replevy, the Sheriff 
must enter the liberty, and replevy himself.*^ If the Bailiff return 
to the warrant, that the cattle are eloigned, the Sheriff awards an 
inquest. If, upon that inquest, they are found to be eloigned, so 
that the Sheriff cannot replevy them, the Sheriff issues a precept 
in the nature of a capias in withernam^ commanding his officer to Eiongata. 
taike goods or cattle of the defendant, to the value of those taken 
by him, and deliver them to the plaintiff; the plaintiff having first 
entered into a bond, with sureties, conditioned as in other cases.^ 
If, in this withernam, the Bailiff return nulla bona, then may issue 
an alias and pluries ad infinitum. As no capias can issue, the 
party seems without remedy.® If the defendant claim property 
m the goods taken, the Sheriff cannot proceed to replevy, but must 
return, quod defendens clamat averla, S^c, esse sua; a writ de 
proprietate probanda thereupon issues. This writ, however, does 
not lie, except when the replevin is sued by writ. It seems that 
the claim of property is to be made by the defendant in person, 
and not by the Bailiff.^ On the delivery of this writ to the Sheriff, Where de- 
he summons a jury of twelve, as in other cases, to inquire in fendant 
whom the property was at the time of the taking. If they find ^^*^™* P"^ 
the property was in the plaintiff, deliverance is made to him ; if ^^^' 
in the defendant, the proceedings are at an end.R In such a case, 
the very title of the cattle or goods shall be tried and given in evi- 
dence before the Sheriff.** The party also may challenge the jury .^ 
If delivered to plaintiff, he must, according to the conditions of 
bis bond, prosecute his suit with effect and without delay, in the 
district Court.^ 



• Edmonds v. Challvs, 7 C. B. 437. ^ Dalt. ch. 113. i 
»> Dalt. cb.llS. • « lb.; Co. Litt. 145. j 
« 2 Inst. 149, 194 ; 52 Hen. 3, c. 21 ; »» Fitz. Pr. 5 ; Bait. cb. 113. 

(jKlb. Dist. 100. » Ibid. 

d Qilb. Bep. 92 ; Owillim v. Hoi- ^ JEdmonds v. ChcUlii, 7 C. B. 437. 
ftrooi, 1 B. 8e P. 410. 

• Gilb. Rep. 108. 
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Oath of Value, 11 Geo, 2, c. 19. 

I A. B. of fiurmer make oath and say that I know the cattle goods and 

chattels taken and detained as is alleged and verily belieye the same to be of the 
value of £ and upwards.^ 

Warrant to Replevy, 

W. to wit. Sheriff of the connty of to and my bailiffii 

and to every of them jointly and severally greeting : Whereas A. B, hath found 
me sufficient secunty as well for prosecuting his suit with effect against C. D. for 
taking and unjustly detaining his cattle goods and chattels to wit &c. which the said 
(7. D, had taken and unjustly detains as it is said as also for making return thereof 
if return thereof shall be adjudged ; therefore on behalf of the said A, B, \ com- 
mand you and every of you jointly and severally that without delay you replevy 
and cause to be delivered to the said A, B. his said cattle goods and chattels ; and 
in what manner you shall have executed this precept certify to me immediately after 

the execution thereof. Given under the seal of my office this day of 

A.D. 18—. 

By the Sheriff. 
[Or, if grwnJUd by a deputy, say, " By Z. S. 
one of the deputies of the said Sheriff 
according to the form of the statute."] 

Replevin Bond}* 

Enow all men by these presents that we are jointly and severally held and 

firmly bound to Sheriff of the county of in the sum of £ [a tujgi- 



» AnU, 87. 

b The Sheriff, notwithstanding the 9 & 
10 Yictc. 95, 119, still takes this bond; 
Edmond*y,ChallU,*lK,'&AZ*l, Although 
not in all points conformable to the direc- 
tions of the statute, it seems good and 
assignable ; Atutin v. HoiPard, 7 Taunt. 
28; 2 Marsh. 852 : for instance, a bond 
conditioned to prosecute the suit with 
effect and to indemnify the Sheriff is 
good and assignable although not con- 
ditioned likewise for prosecuting the 
suit without delay, Dunlar v. Dunn, 
10 Price, 54 ; so a bond conditioned for 
appearance at the next County Court, 
prosecuting the plaint with efiect, making 
a return if adjudged, and indemnifying 
the Sheriff from all charges and damages 
by reason of the replevin, was good and 
assignable, Short v. Hubbard, 2 Binff. 
849. In Mien v. Lockwood, 9 DowL, 
Coleridge, J., seems to have doubted 
whether a bond with an indemnity clause 
in it was assignable. It may be assigned 
to the avowant only, who may bring his 
action upon it without joining the party 
making cognisance. Archer v. Dudley, 
1 B. & P. 881 ; or the assignment may 
be to both and the action joint, Phillips 
V. Price, 8 M. & S. 180. A defendant 
was not entitled to an assignment of the 
bond on the plaintiff's neglecting to de- 
clare at the next County Court, if he 
himself occasioned it ; as by not appear- 



ing to the summons, and if he obtained 
an assignment and brought his action, 
the Court would stay proceedings, Seal 
V. PkUlipt, 8 Price, 17 ; and see Ear- 
rieon v. WardU, 5 B. & Ad. 146. If 
the proceedings have been stayed by 
injunction, and in the meanwhile the 
plaintiff dies, the defendant is not enti- 
tled to an assignment of the bond. The 
act of Qtod will in no case work a for- 
feiture, 2 Q. B. if^ra. The conditions 
of the bond are distinct and independent 
of each other, and a breach of any one 
of them will occasion a forfeiture, Per- 
reau v. Bevan, 8 D. & £. 88. The 
term prosecuting a suit wUh ^ect means 
with success, and relates to one conti- 
nued prosecution of the suit, whether in 
the district Court or in the Court abov6 ; 
Jackson V. Hanson, 8 M. & W. 477 ; 
Morris v. Matthews, 2 Q. B. 800; 
Rider v. JSdwai-ds, 3 Sc. N. C. 463. 
To fulfil the condition to prosecute with' 
out delay the plaintiff must use due dili- 
gence, Harrison v. Wardle, 5 B. & Ad. 
146 ; the allowing two years to elapse 
without proceedings amounts to a breach 
thereof, Axford v. PerreU, 1 M. & P. 
472. If the delay be occasioned by the 
act of the Sheriff, the bond is not for- 
feited, Hanison v. Wai-dle, supra; but 
where the plaint was removed by re. fa,. 
lo., and the plaintiff in replevin ap- 
peared, and the defendant did not^ held 
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dent mm to cover the value of the ecMle distrained if taken daatiage feasant ; if for 
rent, then double the value of the cattle taken] to be paid to the said Sheriff or hii 
certain attorney executors administrators or assigns ; for which payment to be well 
and truly made we bind ourselves and each of us and each and every of our heirs 
executors and administrators firmly by these presents. Sealed with our seals. Dated 
this day of a.d. 18 — . 

Thb Condition of this obligation is such that if the above-bounden A. £. do 
prosecute his suit with effect and without delay against C. D. for the taking and un- 
justly detaining of his cattle &c. to wit &c. and do return the said cattle &c. if a 
return thereof shall be awarded ; that then this present obligation shall be void and 
of none effect or else to be and remain in full force and virtue. 

Sealed &c. A. B. (l. 8.) 

G. A. (l. 8.) 
T. R. (l. s.) 

Assignment of Replevin Bond to be indorsed on the Bond. 

Know all men by these presents that I Sheriff [" Under-sheriff" or " Re- 
plevin Clerk"] of the county of do hereby at the request of the above-named 

C. D, [the avowant or the person making cognizance] assign over unto him the 
said C, D, the within replevin bond accor^g to the statute in such case made and 
provided. Dated &c. 

[Seal of office &c.] G. A. 

Indorsed and attested under his hand and seal by the said G, A.'m the presence 
of us E, 

F. 

If the goods cannot be taken by the first replevin, an alias, a 
pluries, and then a toties quoties may issue. If none of these will 
do, then a withernam. The withernam thus issues : upon a return 
of elongata to the toties quoties, the Sheriff summons a jury, and 
holds an inquisition, as in other cases ; and if it be so found, this 
precept issues to the Bailiff; and^ if necessary, an alias and pluries Alias and 
ad infinitum. He must take the posse comitatuSy if need be. pluries. 

To CARRY OUTLAWRY INTO EFFECT IN THIS CouRT is partly thc Qutlawrv 
duty of the Sheriff, and partly that of the Coroner of the county ; ^' 

the former in a ministerial, the latter in a judicial character ; the 
former to execute and return writs, make proclamations, &c. ; the 
latter to pronounce judgment of outlawry. 

Exigi Facias.^ 

Victoria &c. to the Sheriff of greeting : We command you that you cause 

C. D. late of in the county of farmer to be demanded from Busting to 

that subsequent delay was not a breach certain in term time. It is sufficient if 
of the bond. Ibid. Where an assign- there be eightdaysbetween the teste and 
ment was not signed by the Sheriff, but the return, Reg. Gen. Hil. T. 1853. The 
by a person accustomed to act in the exiffi facias must be tested not on the 
Sheriff's office, in the name of the Sheriff, return day of the ca. sa., but on the quarto 
and under the seal of the office, it was die post the return of the capias; and 
held sufficient, Middleton v. Sandford, it must be made returnable on some day, 
4 Camp. 36. being either the third exclusive before 
* The distringas is abolished by the the commencement of Term, or between 
Common Law Procedure Acty 15 & 16 that day and the third day exclusive 
Vict. c. 76, s. 24. After the return of before the last day of the Term, accord- 
won est inventus to ca. sa. this writ issues; ing to the 1 Wm. 4, c. 3, s. 2. Braham 
a ca. sa. for this purpose must be both v. Hunter, 6 D & L. 182. 
tested and nuide returnable on a day 
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Hutting [if in London : if not, tay "from County Court to Oountj Couii"} until 
aocording to the law and custom of England he be outlawed if he do not appear ; 
and if he do appear then that you take him and him lafely keep to that you may 
have hie body before us [C. P. "before our justices" Bxek, "before the barons of 

our said Bxch/'] at Westminster on to answer to ^. ^. in an action of comiract 

at the suit of the said A . B. and whereupon you returned to us [G. P. ** to out 

justices" Exek, "to our barons"} at Westminster on last past that the said 

C D. was not found in your bailiwick and that he had nothing in your bailiwick 
by which he could be distrained and have there this writ. Witness ftc. 

This writ requires the Sheriff to call the party from County 
Court to County Court, or from Hustings to Hustings (as the 
Mode of case may be) till he is outlawed. If the Sheriff neither bring in 
executing it the party, on a caption, or render before the outlawry, or render a 
complete outlawry at the time that the writ of exigent is return- 
able, he has not complied with the writ, nor done his duty.* 
Where there is neither a caption nor a render, the Sheriff, having 
the writ actually in his possession, at the respective tiroes the 
party is demanded ^ a< ^t;e successive"^ County Courts or Hustings 
exacts or calls the party in the following manner :— - 

C. D. appear and answer ^. JS. in an action of contract [or " tort/* mi (h$ can may 

he\f or judgment of outlawry \pr ** waiver'*] will be pronounced against you. 

After the exactions have been made, the Coroner (the Recorder 
in London), taking the exigent in his hand> in this form pronounces 
upon the delinquent 

Judgment of Outlawry. 

Forasmuch as C. D. the defendant named in this tvrit of exigent hath been duly 
exacted at five successive County Courts [or " Hustings **] and hath not appeared 
nor been taken or rendered his body to the Sheriff of this county of W. There- 
fore we pronounce Yam outlawed [or " waived"].*^ 

After judgment of outlawry pronounced, the writ of exigent, 
together with the judgment of outlawry, is returned to the custos 
brevium. The Clerk of the Outlawries, on receiving the exigent 
and return thereto, will make out the capias uthgatum. 

Return to Exigi Facias. 

By virtue of this writ to me directed at my County Court held at in and 

for the county of on — — the day of [in London, ** at the Hust- 

ing of pleas of land holden in the Guildhall of the city of London on "1 in 

the year within written the within-named C. D. was a first time demanded and did 

not appear : And at my County Court held at aforesaid on the 

day of in the year aforesaid the said C. Z>. was a second time demanded and 

did not appear : And at my County Court held at aforesaid on — - the 

day of in the year aforesaid the said C. D. was a third time demanded and 

did not appear : And at my County Court held at aforesaid on the - — • 



• The King v. Yandtll, 4 T. R. « 2 B. & C. supra. 

633; Plowd. 371; 8 Lev. 246; 2 B. «* This judgment need not be signed 

& C. 363. by the Coroner. Tlu King v. YandtlL 

k VoUiy. Waters, 3 D. & E. 55. 4 T. R. 538. 
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day of in the year aforeiaid the said C. D. was a fourth time demanded and 

did not appear : And at my County Court held at aforesaid on the 

4ay of ■■ '*■■' in the year aforesaid the said C D, was a fifth tine demanded and did 

not appear : Therefora by the judgment of -^ Esq. coroner of onr sovereign 

lady the Queen for the county aforesaid the said C i>. according to the law and cua- 
tom of England ia outlawed. 

The anewer of SheriflF.* 

^ not at all in fAe time <^ the ecame Sherijf, (kme : 

By virtue of thii writ to me directed at my [&c. n-nd e&Mhtde hie relmm wOh 
'^ The answer of — ^ Sheriff" uwd oomebuU dy atutimg the timee when taiied by tkt 
pmetU 8her^ tkue :] 

This writ «o indorsed wms delivered to me the present Sheriff by th« abow-nmed 
Sheriff OH hia going out of office^ 

At my County CSowt &c. The answer of SheriE 

Where the Defendant appears. 

By virtue ef thia writ to me directed «t my County Court held at — — in asd 
for the said eoimty of -*- *— en — — the - — -^ day ef -**— a.d. — *- the withii>> 
aaaned CL D. was a Jiret time demanded ; and then sad theve appeared and then 
Mwdered htenelf into my «»tody ; whose body I have ready faefoiw our lady tha 
Quean at the day and place within oentained as within I am oommanded. 

Tiie answer of Sheriff. 

AUfKutwr Exigent, 

Vidona ^. to the Sheriff ef ' greeting: We command you that allowing 
those County Courts \pr " Hustings"] at which C, D. late of was de- 
manded and did not appear as you returned to us [''to our justices" or " to the 

barons of our Exchequer"] at Westminster on last past you cause the said 

C, D. to be further demanded from County Court to County Court for "from 
Husting to Husting'*] until according to the law and custom of England he be out- 
Tawed if he do not appear ; and if he do appear then that you take him and him 
safely keep so that you may have his bodybefore us ["before our justices" w ** be- 
tbre the barons of our said Exch.**] at W. on to answer A. B. in an ac- 
tion of at the suit of the said A. B, and have there this writ. Witness 

&c.* 

Capias Vtlagatum. 

Victoria '&e. to the Sheriff of — — greeting : We command you that you emit 
vet by reaaon ef any liberty of your bailiwick but that you enter the same and 

tkke C. D, late of being outlawed in your said county on Ac. at the suit ttf 

A, B.vtittn action of— \if the wril issue into a cotmty different from that mi 

^ehich ^ d^tndant wue otiUawed say •* as our Sheriff of • returned to ns (or 

•m 'C, P. 'to our jwrtices* or in Exch. *to our barons of our Excheqtrer') at W. at 
ascertain day now past"] if he shall be found in your bailiwick and him safely keep 
ao ^at yen may have his body before us [or "before our justices" or "•before 
the barons of our said Exch."] at W. on &c. to do and receive what our said Court 
[or " justices "^or^ barons"] shall consider di him in this behalf and have there 
this writ. Witness &c. 

Return, 
The exeeatian of this wiiftappeaa m. a certam inquisitian lo thas writ aauMfted. 



• See M*Tagjfen* t. Wedderbwm, ^ A writ of prachunation is not 
2D. &L. 580. ««BeS0afy. Ow.Jac.«77. 
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Inquisition thereon, 

W. (to wit.) An inqnitition indented taken at — — in the county of W. on 

the day of in the year of the reign of our soyereign lady Victoria 

before me Sheriff of the said county by yirtue of the Queen's writ to me 

directed and to thii inquisition annexed upon the oath oi A. B. C. D, JE. F. &c. 
honest and lawful men of my bailiwick who being sworn and charged to inquire of 
all such matters and things as in the said writ are mentioned and contained on 

their oath say that C. D. in the said writ to this inquisition annexed on on 

which day he was outlawed in the said county at the suit of ^4 . ^. in an action of 

whereof he is convicted was and yet is possessed of the goods and chattels 

following that is to say of the value of £ as of his own proper goods and 

chattels \or ** had nor hath any goods or chattels in my bailiwick to the knowledge 
of the said jurors"] : And the jurors aforesaid upon their oath aforesaid do further 
say that the said C. D. on last past (on which day he was outlawed as afore- 
said) was and yet is seised in his demesne as of fee [as the case may he] of and in 
one messuage and 100 acres of land with the appurtenances situate in the parish of 

in the said county now in the tenure and occupation of T. R. of the yearly 

Talue of £ in all issues beyond reprises : all and singular which said goods 

chattels tenements and premises I the said Sheriff by virtue of the said writ on the 
said day of the taking of this inquisition have taken and caused to be seized into 
the hands of our said lady the Quepn as by the said writ I am commanded : And 
the jurors Aforesaid upon their oath aforesaid do further say that the said C. D, on 
last past (on which day he was outlawed as aforesaid) or at any time after- 
wards had not nor hath he any other or more goods chattels lands or tenements in 
my bailiwick to the knowledge of the said jurors. In witness whereof as well I 
the said Sheriff as the jurors aforesaid have severally set our respective seals to 
this inquisition on the day and year and at the place aforesaid. 

[Signatures and seals qf the Sheriff and jurors.]* 

Venditioni exponas. 

Victoria &c. to the Sheriff of greeting : Whereas by an inquisition indented 

taken before you at ~~ — in your county on the day of — — in the year 

of our reign by virtue of our writ of special capias utlagatum under the seal of our 
Court of Q. B. [oi- " C. P." or " Exch. of Pleas"] to you the said Sheriff directed 
and delivered whereby we commanded you to inquire what goods and chattels lands 

and tenements C. D. late of had in your bailiwick the day of then 

last past or at any time afterwards on which day he was outlawed in your said 

county at the suit of A. B. in an action of it was found by the oaths A. B. 

C. Z>. E, F, and other good and lawful men of your said county that (7. 2>. in the 
•aid writ named on the day of then last on which day he became out- 
lawed and on the day of taking the said inquisition was possessed as of his own pro- 
per goods and chattels of and in the several goods and chattels particularly men- 
tioned and expressed in the schedule or inventory thereof hereunto annexed which 

said goods and chattels were worth to be sold the sum of £ all which said 

goods and chattels you the said Sheriff by virtue of our said writ on the day of 
taking the said inquisition did seize and take into our hands as by the said writ 
and inquisition taken thereupon transcribed into our Court of Exchequer and there 
remaining in the custody of our remembrancer more fully appears : And we being 
desirous to be satisfied of the value of the said goods and chattels in the said inqui- 



> When the capias utlagatum and ji. to recover debts due to the defendant; 
the Sheriff's return have been filed, a or a sequesiration as the case may be ; 
transcript of it is made out by him ; the Rex v. Hind, 1 Dowl. 286. If the pro- 
transcript is then taken to one of the ceeds of the sale do not amount to 50^. 
clerks in the Exchequer, who makes out the Court of Exchequer will on motion 
the venditioni exponas commanding the order the Sheriff to pay it over; if they 
Sheriff to sell the goods ; a levari facias exceed 60/. a petition must be sent to 
to extend his freehold land ; and a sci, the Lords of the Treasury. 



ELECTION OF CORONER. 45 

sition mentioned as is just command you that you sell or cause to be sold the said ' 
goods and chattels and every part thereof for the best price that can be got for the 

same and at the least for the said sum of £ at which they were so appraised 

as aforesaid so that you have the sum of money arising by such sale before the 

barons of our Exchequer at Westminster the day of this instant then 

and there to be paid to our use ; and that you make then and there distinctly and 
plainly appear to our said barons all that you shall do concerning the premises ; and 
have there this writ. Witness &c. 

By the said transcript and by the barons. 

Beturn thereto. 

By virtue of this writ to me directed I have caused the goods and chattels in the 

schedule hereunto annexed mentioned to be sold for £ being the best price I 

could get for the same ; which money I have before the barons of the Queen's 
Exchequer at W. on the day within mentioned ready to be paid to her Majesty's 
use according to the command of this writ. 

The answer of Sheriff. 



Section III. 



SPECIAL COUNTY COURT FOR THE ELECTION OP 
CORONER. 

In this Court the Sheriff is the returning officer, and the person 
upon whom mainly devolve the active duties of the election. 

Coroners,* or Crowners^ are of three kinds. Coroners: — 
1. Virtute officii. 2. Virtute chartae sive commissionis. 3. Vir- 
tute electionis. The two first divisions of the subject may be 
passed over, because the Sheriff has no interest in their appoint-, 
ment; coroners virtute electionis alone falling within the scope of 
his authority. They are such as are, by stat. Westm. 1, c. 10,' 
3 Edw. 1, and 28 Edw. 3, c. 6, eligible and chosen in the full 
counties, by the commons of the same counties. This statute 
requires them to be Knights; but knighthood is not necessary, the 
words being introduced diverso intuitu,^ 

By Westm. 1, c. 10, it is enacted, ''that through all shires 
sufficient men shall be chosen of the most loyal and wise knights 
which know well and may best attend upon such offices and which 
lawfully shall attach and present pleas of the Crown." And by 
14 Edw. 3, St. 1, c. 8, it is enacted "that no coroner be chosen Qiialifi< 
unless he have land in fee sufficient in the same county whereof he ^i**"- 
may answer to all manner of people" The 28 Edw. 3, c. 6, which 
confirms to the shires the power of electing coroners, saves to the 
Crown and to lords of franchises their right of making coroners, 
as they had done before. If one prove insufficient to answer for 
the fines, &c., the county, as superior, must answer for his 
miscarriage.*^ As the coroner is chosen by writ, and not created 



• See Hawk. P. C. b. 2. ch. 9; 2 6 B. &Cr. 610. 
Hale's P. C. 56 ; 1 Bl. Comm. 346 » See F. N. B. 164. 
(Edit. Christian) ; Qamelt v. Ferrand, « 2 Inst. 174 ; 2 Hale, 56. 
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by patent^ hi* office is not determined by demise of tbe Sove* 

In 9oroe counties* there are two coroners, in some four, m some 
six. In each county in Wales and in Cheshire two,*^ London, the 
Cinque Ports, and the Dean and Chapter of Westminster, have 
their own coroners. In the Stannaries in Cornwall the wardens 
are coroners.^ The Bishop of Ely has the appointment of the 
coroners in the Isle of Ely. The coroner of the Admiralty is 
ap|K>inted by the Lord High Admiral. That of the yerge by the 
Lord High Steward for the time being.^ 

Upon the death of the coroner, or removal, the first step to be 
taken by the candidate who wishes to apply for the writ, is to 
make or get an affidavit of the death or removal (as the case may 
be) of the late coroner, — sworn before a Commissioner to ad- 
minister oaths in Chancery. 

Affidavit. 

In Chancery. 
A, B.ot the pariah of if. in the county of W. gentleman maketh oath and nith 
that G. T, late one of the coroners of the aaid county departed this life on or about 
the day of last past. Sworn Ac* A. B. 

Petition. 

To the Bight Honhle. the Loid High Chaneellor of Great Britanu 

The hoMtie ptdtiiiii of vs whoso naaieaare bereanto sahscribod frseholdan al te 
conntr of W. on behatf of oorsalTea and othan freeholdefa of tho said oouity 
Sheweth 

That O. T. late one of the coroners fw the said comity of W, departed this life 

on or about the day of as by the affidavit hereunto annexed appears. 

And that it will be for her Majesty's sendee and genenl good of the said county to 
hftTo a propar person elected coroner in the room and stead of tbe said Q. T. 
deceased. 

Your petitioners therefore most humbly pray your lordship's order that a writ dd 
eoronatore eligthdo do issue for the election of a new coroner for the said county of 
IF. in the room and stead of the said O. T. deceased. And your petitioners shall 
oTor pray keJ 

IVrit de Coronatore Eligendo.^ 

The Qaeon to the Sheriff Sec. Because L. one of our coroners in your covatj 
i« dead as we have received information wt command yon if it bo so that then in 
your foil county with the assent of tbe same county you cause to be chosen in the 
place of him the said L. one other coroner according to tbe form of the statute there* 
of set forth and provided who having taken the oath (as the custom is) from thenoe- 



* Dyer, 165 a. ihe Crown in Chancerr; and with whom 
^ 34 ft 95 Hen. 8, c. 26; S Hale's the agent signs an inietcaking pvepared 

P. C 56. agreeably to the writ engaging " that 

^ 2 Hale, 54. due notice shall be given in all the 

' Ibid. market towns of the time and place for 

* The affidavit when swem is an- the execution of the writ six days before 
nexed to a petition of freeholders who the execution." The clerk geu the writ 
■ubocribe the same. sealed, which is to be delivered to the 

' This petition is to be nbfcribed Sheriff, 
by freeholders only. The petition and < F. N. B. 163. 
aiiidavit is te be lodged with the Clerk of 
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forth Bhall do and keep those things which belong to the office of coroner in the eeunty 
aforesaid and cause to be chosen such a person who best may know and be most 
able to discharge that office and make known to us his name. Witness &c. 

The 58 Geo. 3, c. 95, is repealed by the 7 & 8 Vict. c. 92, en- 
titled " An Act to araend the Law respecting the Office of County 
Coroner." This Act provides for the division of the county into 
districts. As regards the election, and the Sheriff's duty therein, Election to 
it enacts (amongst other things) " That from and after the time ^« ^^}^ \^ 
when any county shall have been so as aforesaid divided, every district 
election of a coroner for any such district shall be held at some 
place within the district in which he shall be elected to serve the Who to 
office of coroaer ; and that every person to be so elected shal)"®^** 
be chosen by a majority of such persons residing within such 
district as shall at the time of such election be duly qualified t6 Sheriff to 
vote at the elections of coroners for the said county.* That^oWaspe- 
from and after the division of any counties as aforesaid into ®"" «oynty 
coroners* districts, upon every election to be made of any coro- election of 
ner or coroners for any county, the Sheriff of the county where coroner., 
such election shall be made shall hold a Court for the same 
election at some convenient place within the district for which 
the election of coroner shall take place, on some day to be by 
him appointed, which day shall not be less than seven days nor 
more than fourteen days after the receipt of the writ de coronatore If election 
eUgendo ; and in case the said election be not then determined ^^^ deter- 
upon the view, with the consent of the electors there present, but J?*° • ^^ 
that a poll shall be demanded for determination thereof, then the ^^^ ^ J*^ 
said Sheriff, or in his absence his Under-sheriff, shall adjourn the ceed to take 
same Court to eight of the clock in the forenoon of the' next day & poll. 
but one, unless such next day but one shall be Saturday or Sun- 
day^ and titen of the Monday following ; and the said Sheriff, or 
in his absence the Under-sheriff, with such others as shall be de- 
puted by him, shall then and there proceed to take the said poll 
in some public place or places by the same Sheriff, or his Under- 
sheriff as aforesaid in his absence, or others appointed for the Dnmtion of 
taking thereof as aforesaid ; and such polling shall continue for poll. 
two days only, for eight hours in each day ; and no poll shall be 
kept open later than four of the clock in the afternoon of either Places for 
of the said days.** That for more conveniently taking the poll at taking the 
all elections of coroners under the authority of this act, the poll poU»t«l«c- 
for the election of the coroner in each district shall be taken at g]J[."„^ 
the place to be appointed for holding the Court for such election, 
and at such other places within the same 4istrict as may for the Sheriff may 
time being be appointed by the Quarter Sessions.*' That at every «fect polling 
contested election of coroner for any district of the said county » ^- ^ 
the Sheriff, Under-sheriff, or Sheriff's deputy shall, if required by p^u^ 
or on the behalf of any candidate on the day fixed for the election, 
and, if not so required, may, if it shall appear to him expedient^ 
cause a booth or booths to be erected for taking the poll at the 



« Sect. 9. •» Stct. 10. « Sect 11. 
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Court or principal place of election, and also at each of the poll- 
ing places within the district hereinbefore directed to be used for 
the purposes of such election, and shall cause to be affixed on the 
most conspicuous part of each of the said booths the names of 
the several parishes, townships, and places for which such booth 
No Toierto ig respectively allotted; and no person shall be admitted to vote 
She district ** ^^^ ®"^^ election in respect of any property situate in any 
where his Parish, township, or place, except at the booth no allotted for such 
property parish, township, or place, and if no booth shall be allotted for 
lies. the same, then at any of the booths for the same districts ; and in 

In case of a case any parish, township, or place, or part of any parish, town- 
^*dld*' *^*P' °' place, shall happen not to be included in any of the dis- 
any diatrict. ^^^^^* ^^® votes in respect of property situate in any parish, town- 
ship, or place, or any part of any parish, township, or place so 
omitted, shall be taken at the Court or principal place of election 
Poll clerkf for such district of the said county.* And for the more due and 
***.^*P" orderly proceeding in the said poll, be it enacted. That the said 
Jw^ora. Sheriff, or in his absence the Under-sheriff, or such as he shall 
depute, shall appoint such number of clerks as to him shall seem 
meet and convenient for the taking thereof, which clerks shall 
take the said poll in the presence of the said Sheriff or his Under- 
sheriff, or such as he shall depute ; and before they begin to take 
the said poll, every clerk so appointed shall by the said Sheriff or 
his Under-sheriff, or such as he shall depute as aforesaid, be 
sworn truly and indifferently to take the same poll, and to set 
down the names of each elector, and the place of his residence, 
and for whom he shall poll, and to poll no elector who is not 
sworn, if required to be sworn by the candidates or either of 
them ; and which oaths of the said clerks the said Sheriff or his 
Under-sheriff, or such as he shall depute^ shall have authority to 
Inspector of administer ; and the Sheriff or in his absence his Under-sheriff, as 
poll clerk, aforesaid, shall appoint for each candidate such one person as 
shall be nominated to him by each candidate to be inspector of 
Blecton to every clerk who shall be appointed for taking the poll ; and every 
"^®™* elector, before he is admitted to poll at the same election, shall, if 
required by or on behalf of any candidate, first take the oath 
hereinafter mentioned, which oath the said Sheriff, by himself or 
his Under-sheriff, or such sworn clerk by him appointed for tak- 
ing the said poll as aforesaid, shall have authority to administer 
(that is to say) : 

" I swear [or, being one qf the people called Qiuikert, or ewtiUed by law to mate 
affirmation f "solemnly aflimf' ] that I am a freeholder of the county of 
and have a freehold estate, consisting of lying at 

within the said county ; and that such freehold estate has not been granted to me 
fraudulently or colourably on purpose to qualify me to give my vote at this elec- 
tion ; and that the place of my abode is at [and, if it be a place 

eontisting of more streets or places than one, specifying what street or ploiCe] ; 
that I am twenty-one years of age, as I believe ; and that I have not been before 
polled at this election [adding, except in cases af solemn affirmations,] So help me 
Qod.»> 

• Sect. 12. »» Sect 13. 
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" That the poll clerks shall, at the close of the poll, inclose and Custody of 
seal their several books, and shall publicly deliver them, so V^^^ bobki, 
inclosed and sealed, to the Sheriff, Under-sheriff, or Sheriff's J^j^jJ^ . 
deputy presiding at such poll, who shall give a receipt for the ^f ^he poll, 
same ; and every such deputy who shall have received any such 
poll books shall forthwith deliver or transraitthe same, so inclosed 
and sealed, to the Sheriff or his Under-sheriff, who shall receive 
and keep all the poll books unopened until the reassembling of 
the Court on the day next but one after the close of the poll, 
unless such next day but one shall be Sunday, and then on the 
Monday following, when he shall openly break the seals thereon, 
and cast up the number of votes as they appear on the said 
several books, and shall openly declare the state of the poll, and 
shall make proclamation of the person chosen, not later than two 
of the clock in the afternoon of the said day.^ That all the rea* Ezpenies of 
sonable costs, charges, and expenses which the said Sheriff, or hisSheriflf, Ac., 
Under-sheriff or other deputy, shall expend or be liable to in and*® be paid 
about the providing of poll books, booths, and clerks (such clerks J?^^®^* 
to be paid not more than one guinea each for each day), for the 
purpose of taking the poll at any such election, shall be borne 
and paid by the several candidates at such election in equal pro- 
portions.** And whereas, in cases where the Sheriff is a party, Coroners to 
or otherwise disqualified to act, and in various other cases, writs ^*, P*^\ 
and processes in civil actions and suits, and also extents and other Tl/JJ * *^ 
process where the Queen is interested, are frequently directed to sheriffs, 
and executed by the coroner in the place and stead of the Sheriff, 
but the coroner is not in any such case allowed any fee or reward 
for the execution of any such writs, process, or extents ; be it 
therefore enacted. That in all cases where any writ, process, or 
extent whatsoever shall be directed to and executed by any 
coroner or coroners in the place or stead of any Sheriff or Sheriffs, 
such coroner or coroners shall have and receive such and the 
same poundage fees or other compensation or reward for execut- 
ing the same as the Sheriff or Sheriffs, if he or they had exe- 
cuted the same, would have been entitled to receive for so doing, 
and shall also have such and the same right to retain, and all other 
remedies for the recovery of the same, as the Sheriff or Sheriffs 
would have had in whose place and stead such coroner or coroners 
shall have been substituted ; and if the fees or compensation pay- 
able to the Sheriffs shall at any time after the passing* of this Act 
be increased by Act of Parliament or otherwise, that in every 
such case the coroner or coroners shall be entitled to such in- 
creased fees or compensation.*^ That nolhing in the Act contained To what 
touching the divisions of counties into districts, or the appointment places this 
or election of coroners, shall extend to the county of Chester, or ^^^ ^^^^ 
any county palatine, city, borough, town, liberty, franchise, part "*** ^^^^^' 
or place, the appointment or election of coroner whereof takes 



* Sect. 16. b Sect. 16. c ggct. 22. 
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Mode of 

holding 

Court 



Polling. 



?1ace by law otherwise than under the writ de eoronatcte eligendo.^ 
'hat nothing herein contained shall be construed to abridge or 
aifect the royal prerogative, or the authority of fhe Lord Chan* 
c»llor» for issuing a writ de coronatore eligendOf as fully as if this 
Act had not been passed*^ That the Act shall extend only to 
f;ngland"'' 

Notice of Election, 

The Sheriff of the county of W. will st 10 o'clock in the morning of the 

day of now next enraing hold a Court at the Moot Hall for the 

election of a coroner for the eaid county in the room of O, T. deceaied at which 
time and pUce the Sheriff requetti the attendance of the freebolden of the laid 
comity. 

At the time and place mentioned in the above notice, the 
SheriiTf or^ in his absence^ the Under-psheriff, orders the Bailiff to 
make 

Proclamatum* 

All manner of pereonf wno have anything to do at this election of coroner for the 
county of W, let them draw near and give their attendance. 

The Sheriff, or, in his absence, the Under-sheriff, then briefly 
explains the object of his holding the Court, reads the writ, and 
asks if there be any candidate for the vacant office. The candi- 
date is tlxen proposed and seconded by two freeholders. If there 
be no contest, the election is at once determined on the view ; 
and, after the necessary forms as to the return^ &c., are perfected, 
the Court is dissolved in the usual way. But, if a poll be de- 
mandedy the SheriflT, or, in his abaencci the Under-sheriff, must 
adjourn the Court to eight o'clock a.m. of the next day but one, 
unless that day be a Saturday or Sunday, then to the Monday 
following. When a poll is demanded, the Sheriff cannot refuse.^ 

On the adjournment day, the Sheriff, or, in his absence, the 
Under-sheriff, with such others as shall be deputed by him, must 
proceed to take the poll, in some public place or places appointed 
for the purpose. The polling to begin at eight a.¥.» and to 
end at four p.m., and to continue for two days only. The poll 
is to be taken at the place to be appointed for holding the Court, 
and at such other places, within the district, as may, for the time 
being, be appointed by the Quarter Sessions. If required by or 
on the behalf of any candidate, on the day of election, and if not 
so required, he may, if it shall appear to the Sheriff expedient^ 
cause booths to be erected for taking the poll, with the name of 
the different parishes affixed, each voter to poll in the district 
where his property lies. The voters of a parish not included in a 
district, are to poll at the Court or principal place. 

As regards the poll clerks, inspectors of poll clerks, freeholders' 



» Sect. 27. ^ Sect 29. « Sect. 80. 

* 1 Yentr. 206; 2 lb. 25; Freem. 17; lee next chapter. 
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oath, custody of poll books, &c,, the language of the statute re- 
quires no explanation. He cannot deny a scrutiny upon a sug- 
gestion that non- freeholders have voted.^ 

The two essentials of a voter's qualification are— 1st, ayr^e- Voter^iqiui- 
hold estate ^ (but as to quantity or value undefined by common or lification. 
statute law) ; 2nd, majority in age. Upon the final declaration of 
the state of the poll, the bailiff makes the following 

Proclamation. 

If any one can gainsay why R, TT. G^nt. should not be appointed one of iht 
coroners for this county let him come forth and he shall be heard otherwise the 
Sheriff of W. will dechire the said JR. W, duly elected. 

The Sheriff then administers to the coroner elect (except he be 
a Roman Catholic) the oaths of allegiance, supremacy, and ab«> 
juration. If a Roman Catholic, he administers, instead thereof, 
that which is prescribed by the 10 Geo. 4, c. 7, s. 2. After that, 
he administers to him the 

Oath of Office. 

Ton shall swear that you will well and truly serre our sovereign lady the Queen's 0»th of 
Majesty and her liege people in the office of a coroner and as one ef her Majesty's office, 
coroners of this county of W. and therein you shall diligently do and accoroplith ail 
and every thing and things appertaining to your office after the best of your cunsing 
wit and power both for the Queen's profit and for the good of the inhabitants of 
the said county taking such fees ai you ought to take by the laws and statutes of 
this realm and not otherwise. 

So help yon Ood. 

Return to Writ. 

By virtue of this writ to me directed in my full County Court held by adjourn- 
ment at ^. in the county of W. on the — day of in the year within written 

by the assent of the same county I have caused 22. IF, to be chosen coroner in the 
place ef the within named G, T. decMstd which said R, W, as the maimer is hath 
taken oorpenl oath [or ''made affirmation" or ''deelamtion''] to do and keep those 
thing* whiek to the office ef coroner in the said county doth belong aa I am within 
commanded. 

The answer of «--^ High Sheriff 



Section IV, 



SPECIAL COTTNTT COITET FOR BLBCTION OP 
KNIGHTS OF THB SHIBB. 

In this Court the High Sheriff's duties were formerly of a mixed Dutiet. 
nature.*' But since the statutes of 6 A 7 Vict. c. 18, they seem 
to be exclusively ministerial,^ 



» 1 Yentr. 206; 2 lb. 25; Freem. « CW^n v. l/orru, 2 Stark. Rep. 577 ; 
17 AttAy V. WkiU, 1 Smith's L. C. 105. 

b 2 Hawk, P. 0. e. 9, 1. 10; 2 BoU. ^ See Pryu v. Btkher, 8 0. B. 58; 
Abr 121 ; 2 Inat. 99. 4 lb. 866, B. C. 
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To summon the Parliament appertains to the Queen ; for hers 
is the only branch of the legislature that has a separate existence, 
when no Parliament is in being.* And, therefore, in case of a new 
Parliament, the House of Commons is convened by virtue of an 
order ^ (formerly by warrant) from H. M. in Council, to the Lords 
How writ High Chancellors of Great Britain and Ireland, to issue out writs 
to the Sheriffs of every county for the election of all the members 
to serve for the county, and for every city and borough therein. 
After the Parliament is assembled, and during its continuance, 
the House of Commons alone has the power of issuing writs to 
fill up any vacancy occasioned by death, resignation, bankruptcy, 
removal by a committee of the house, acceptance of office, eleva- 
tion to a peerage, or the like.*' In the event of a vacancy during 
its continuance, therefore, on the motion of a member, the Speaker 
sends his warrant to the Clerk of the Crown, directing a new writ 
to be made and issued. If a vacancy be caused by death, or pro- 
motion to the peerage, during any recess of the House, whether 
by prorogation or adjournment, the Speaker (or his deputy) 
forthwith, on receiving a certificate under the hands of two 
members, causes notice thereof to be inserted in the London 
Gazette, and at the expiration of fourteen days after the insertion 
of such notice in the Gazette, issues his warrant, as in other cases 
(subject to the restrictions imposed by the statute of 24 Geo. 3, 
c. 26 ^), In case of an adjudication of bankruptcy against a 
member of the House of Commons, and the fiat be not annulled, 
within twelve months, nor debts paid, nor security given for debts 
disputed and costs, the major part of the Commissioners shall, at 
the expiration of the twelve months, certify the same to the 
Speaker, and the election of such member shall be declared void. 

Writ on General Election. 

Victoria &c. to the Sheriff of the county of greeting: Whereai by the 

advice and assent of our council for certain arduous and urgent a&irs concerning us 
the state and defence of our kingdom of Great Britain and the Church we have 

ordered a certain parliament to be holden at our city at Westminster on the 

day of next ensuing and then to treat and have conference with the prelates 

great men and peers of our realm : We command and strictly enjoin you that 
(proclamation being made of the day and place aforesaid) two knights of the most fit 
and discreet of the said county girt with swords [and of the University of Oxford 
two burgesses and of the city of Oxford two citizens ; and of the borough of W, 
one burgess and of the borough of £. one burgess] of the most sufficient and discreet 
freely and indifferently * by those who at your County Court to be holden for the 
purpose of the election shall be present according to the form of the statutes in that 
case made and provided you cause to be elected ; and the names of those knights 
citizens and burgesses so to be elected (whether they be present or absent) you 
cause to be inserted in certain indentures to be thereupon made between you and 
those who shall be present at such election and then at the day and place aforesaid 

• 1 Bl. Com. 15. d Previously to the 10 Geo. 3, c. 

^ D'Ewes, 2; 1 Boe on Elect. 346, 41, there appears to have existed no 

n. power to order the issuing of a writ 

c D'Ewei Jour. 807, 808; Shafta- during a recess, .4 Cobb. Pari. Deb. 611. 
hury cote, 2 Hats. 233. 
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you cause to come in such manner that the said knights for themselves and the com- 
monalty of the said University city and boroughs respectively may have from them 
full and sufficient power to do and consent to those things which then and there by 
the common council of our said kingdom (by the blessing of God) shall happen to be 
ordained upon the aforesaid affairs so that for want of such power or through an 
improvident election of the said knights citizens and burgesses the aforesaid affairs 
may in no wise remain unfinished ; willing nevertheless tfuU neither you nor any 
other Sheriff of this o\(,r said kingdom he in any wise elected and that the election 
in your full county is made distinctly and openly under your seal and the seals of 
those who shall be present at such election you do certify to us in our Chancery at 
the day and place aforesaid without delay remitting to us one part of the aforesaid 
indentures annexed to these presents together with this writ.^ Witness ourself at 
Westminster the day of in the . 

Writ on New Election. 

Victoria &c. : Whereas C. H. Esq. was lately chosen burgess for the borough of 
R. in your county for the present parliament summoned to be holden in our city of 
W. the day of now last past and from thence by our several writs pro- 
rogued to and until Tuesday the day of in the year of our reign 

and there now holden : And whereas the Lower House of our said parliament have 
adjudged the election of the said C. H. to be void [or ** the said C. H. is since 
dead" (u the case mayhe'] as by the letter of our right trusty and well beloved 

councillor Speaker of your Lower House of Parliament more fully and plainly 

appears : By means whereof our subjects of the said borough are deprived of a 
burgess to treat for the benefit of the said borough in our said parliament; never- 
theless we being unwilling that the commonalty of our kingdom in our said parlia- 
ment assembled to treat of the business concerning us the state and defence of our 
kingdom and the Church from the aforesaid cause should be diminished or lessened 
■whereby those affairs may not have a due end : We command you that in the place 
of the said C. U. within the borough aforesaid one other fit and discreet burgess of 
the aforesaid borough (proclamation being first made of the premises and of the day 
and place) freely and indifferently &c. [as in last ^precedent from asterisk]. ^ , 

The writs, whether upon a new parliainent, or upon vacancies 
during parliament, are forthwith, after the receipt thereof, taken 
by the messenger, or pursuivant of the great seal or his deputy, 
to the General Post Office in London ; and there delivered to the 
Postmaster or Postmasters General, or to such other person as 
he or they shall depute to receive the same (which deputation is 
required to be made), who, on receipt of the writs, is to give an 
acknowledgment in writing to the person from whom they were 
received, expressing therein the time of such delivery, and shall 
keep a duplicate of such acknowledgment signed by both parties.^ 
The statute requires that the writs be dispatched free of postage, 
by the first post or mail after the receipt thereof, under covers 
respectively directed to the proper officer or officers, and accom- 



* 7 Hen. 4, c. 15. ever, fifty days intervene, in conse- 

»» 2 Peckw. Elect. Ca. 254. The quence of the 22nd article in the treaty 

writs are made out by the Clerk of the of Union with Scotland. With regard 

Crown in Chancery, and, after the elec- to the issuing and return of writs issued 

tion of the members, returned into on vacancies, there is no precise interval 

the Crown Office. By the 7 & 8 fixed by law, nor any day mentioned 

"Will. 8, c. 25, 8. 1, " upon every new in the writs when the members returned 

parliament there shall be forty days are to attend in parliament. The writs 

between the teste and return of the are directed as in other cases, 
writs of summons ;*' in practice, how- ^ 53 Geo. 3, c. 89. 
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panted with proper directions to the postmaster or deputy post- 
master of the town or place, or nearest to the town or place, 
where such officer or officers shall hold his or their office/ 
requiring him, forthwith, to carry such writs to such office, and 
deliver them to the officer to whom they are directed, or to his 
deputy ; who is to give a memorandum, under bis hand, to such 
postmaster, acknowledging the receipt of such writ, and setting 
forth the day and hour when the same was delivered. This 
memorandum is to he signed hy such postmaster, hy whom it is to 
be transmitted, by the 6rst or second post afterwards, to the Post- 
master-General at the General Post Office in London, who is to 
make an entry thereof in a book for that purpose ; and to file 
such memorandum, along with the duplicate of the messenger's 
acknowledgment, that the same may be inspected or produced by 
any person interested in such election. The writs to the Sheriffs 
of London and Middlesex, and all other officers whose office is in 
London, Westminster, or Southwark, or within five miles thereof, 
which are to be delivered at their offices by the messenger of the 
great seal, are excepted. Every person, concerned in the delivery 
of any writ, who shall wilfully neglect or delay to deliver it, is to 
be deemed guilty of a misdemeanour.*^ 

The Sheriff, on receiving the writ, must indorse thereon the 
day of receiving it ; and give a receipt in writing to the person 
delivering it to him, specifying the day and hour of delivery. He 
must, within two days after the receipt thereof, cause proclama- 
tion to be made, at the place where the ensuing election ought by 
law to be holden, of a special County Court to be there holden 
for the purpose of the election only, on any day (Sunday excepted) 
not later from the day of making such proclamation than the I6th, 
nor sooner than the 10th day.^ 



Indorsement, 
The within writ wu delifsred to me on -^-^^ the - 



■ day of — A.». 18—. 
O.A. High Sheriff. 



Receipt. 

Eecei?ed the writ of election for the county of — * from 
hi the morning of the day of lait past. 



-at- 



o'cloek 



a A» High Sheriff. 



Proclamation. 



The Sheriff of the county of will at o'clock in the morning of 

the day of now next ensuing hold a Court at the Shire Hall A. for the 

purpose of electing a Knight of the Shire of the said county : at which time and 
place all freeholders and others entitled to vote at the said election are requested to 
giye their attendance* 



* Returning officers are to inform the 
Post Office of their residences. 
^ Bed. 6. 



"^ The 8 & 4 Vict. c. Sl.applief to 
cities, towns, and boroughs, and not to 
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The proclamation, and notices of election, most be given pub* 2>«««Mt 
licly, at the usual place or places, within the hours of eight o'elock J£^t^ 
in the forenoon, and four o'clock in the afternoon, from the ftdih « 

day of Oct. to the 25ih day of March inclusive, and within the 
hours of eight and six from the S5th of March to the ^5th of 
Oct inclusive, and not otherwise } and, in default of observing 
this, the election is utterly void.* A Committee of the Hous« 
of Commons will not, however, declare an election void for any 
irregularity in this respect, unless it appears that the result ha« 
been affected by k*^ 

The Court, for the purpose of election in counties not divided ^Ims. 
by the Division and Boundary Act,** must be held at the most 
usual place of election during the forty years immediately preced- 
ing, except where otherwise specified by statute, as in the follow- 
ing counties :'>-«Brecknock, at Brecknock; Radnor, at New Radnor 
or Rothergorry; Montgomery^ at Montgomery or Machynlleth; 
Denbigh, at Denbigh or Wrexham ; Monmouthf at Monmouth or 
Newport;*^ Glamorgan, at Bridgend.' The Court, in counties Time, 
divided, must be held at the places mentioned in the Division and 
Boundary Act, or at any place in the neighbourhood of the place 
appointed by that Act, at which such Court may have> before the 
Reform Act, been held, or which may be convenient for that pur- 
pose, according to the discretion of the Sheriff/ Additional poll- 
mg places have been appointed under the 6 & 7 WilL 4, c^ 10^. 

At each polling place (in a county election) as many polling Polling 
booths must be provided as will allow one for every 460 electors. Iwot^i. 
There must be affixed, upon the most conspicuous part of each of 
the said booths, the names of the several parishes, townships, and 
places, for which such booth is allotted^s Likewise for the use of Begitterol 
each booth the Sheriff must, before the day fixed for the election, ^«*«™- 
cause to be made a true copy of the register of voters ; and shall 
under his hand certify every such copy to be true.^ The polling 
booths are erected at the joint expense of the several candidates ; 
that is to say, by contract with them, if they shall think fit to 
make such contract ; if not, to be erected by the Sheriff, at their 
expense, subject to limitation. As the Sheriff's power to erect 
booths is not absolute, but conditional only, inasmuch as it arises 
only on the default of the candidates themselves not contracting^ 
a formal request should, in prudence, be made upon them to do 
so ; for, in suing any candidate for his proportion^ it must be 
averred and proved (if denied) that the candidates did not con«- 
tract. If any person be proposed, without his consent, the pro«* 



*■ 88 Geo. 8, c^ 64 ; Simeon, Bltct places in these counties, see Schedule N., 

**Noiieet.'* 2 & 8 WiU. 4, c. 64. 

»» Athlone, Bar. and Am. 119 ; ' Sect. 34. 
Clerk, Law of BlectioB Commifttees, ' 2 Will. 4, c. 45, s. 64. In case a 

78. "parish" or "tovmshijp" be omitted 

^ 2 & 3 Will. 4, c. 64. where the poll is to be taken, see s. 64. 

* 27Hen. 8,c. 26. ^ Sect 72. 

« 86 Gfeo. 8, c. 72. As to the pollin;p 
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before 
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Deputies 
and poll 
clerki. 



poser, quoad the expense, is liable as a candidate.^ The expense 
of the booth or booths to be elected at the principal place of 
. election, or at any of the polling places, must not exceed 40/«, in 
respect of such principal place of election, or of any one such 
polling place. The Sheriff may, if he think fit, instead of erect- 
ing booths, procure, or hire, and use, any houses or other building 
for the purpose of taking the poll therein ; subject, always, to 
the same regulations, provisions, liabilities, and limitations of ex- 
pense, as booths are subject to. The Sheriff has power to appoint 
deputies to preside, and clerks to take the poll at the principal 
place of election ; and also at the several places appointed for 
taking the poll for any county, or any riding, parts, or division of 
a county. The former to be paid each two guineas a day, the 
latter one guinea. The Sheriff, as returning officer, is to ad- 
minister to the poll clerks the following oath, before beginning to 
take the poll : — 



Poll Clerics Oath, 



Commis- 
sioners for 
administer- 
ing oaths. 



Inspectors 
of poll 
clerks. 



Cheque 
books. 



I A. B, Ao swear that I will at this election of a member [or "members"] to 
serve in parliament for [the eastern division of] the county of C. truly and indif- 
ferently take the poll and set down the name of each voter and his addition pro- 
fession or trade and the plnce of his abode and for whom he shall poll And to poll 
no voter who is not sworn or put to his affirmation if legally required.*' 

The Sheriff, as returning officer, or his deputy, may also ap- 
point a commissioner or commissioners to each polling place, for 
the purpose of administering the oaths required to be taken by 
electors.^ But as deputies have the same power of administering 
the oaths or affirmations required by law, as the High Sheriff 
himself has, this appointment will seldom be made. 

The High Sheriff, or, in his absence, the Under-sheriff, is 
authorised to appoint for each candidate such one person as 
shall be nominated to him by each candidate to be inspector 
of every clerk who shall be appointed for taking the poll.** There 
must be provided for each booth a suffici^ nt attendance of con- 
stables or peace officers. What is a sufficient attendance will 
depend on a variety of circumstances not to be decided here.* 
Where booths are erected and poll clerks appointed, the Sheriff is 
to allow a cheque hook for every poll book, for each candidate, to 
be kept by their respective inspectors, at every place where the 
poll for the election shall be carried on. 



» Sect 71. 

b 7 & 8 Will 3, c. 25 ; but the omis- 
sion does not avoid the election. 1 Peckw. 
506. 

« 84 Geo. 3, c; 73 ; 43 Geo. 3, c. 68. 



d 7 & 8 Will. 8, c. 25, s. 8. All 
these appointments may be, and usually 
are, by parol. 

« 6 & 7 Vict. c. 18, s. 90. 
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CITIES AND TOWNS. ^?^ 

{Being Counties of thenuelve*,) Election. 

The Sheriff, where he is returning officer, after indorsing the 
day of such receipt, and giving a memorandum of having so re- 
ceived it to the postmaster who delivered it to him, must cause 
public notice to be given of the time and place of election. It Notice of 
must be held, within the space of eight days next after that of ''™® *"** 
receipt of the writ or precept; giving three days* notice thereof, ^^^' 
at least, exclusive of the day of proclamation and of the day of 
the election.* The notice must be given within the hours pre- 
scribed with regard to county elections.** Except as regards 
Coventry,^ in cities and towns being counties of themselves, there 
is no legislative provision as to the place where the election is to 
be holden. By the Reform Act (2 & 3 Will. 4, c. 45), the poll Time for 
was to remain open two days ; but one day only is now allowed.** P<>1W- 
By that stat., 600 might poll at each compartment ; whereas now 
" the polling-booth, or compartment, at each polling place shall 
be so divided and arranged by the Sheriff, or other returning 
officer, that not more than 300 electors shall be allotted to poll in 
each such booth or compartment;" and "on the requisition of 
any candidate, or of any elector, being the proposer or seconder 
of any candidate, the booths or compartments of each polling 
place shall be so divided and arranged by the Sheriff, or other 
returning officer, that not more than 100 electors shall be allowed Numbers to 
to poll in each such booth or compartment : all expense, incident ^ polled at 
to such an arrangement, to be paid by the person making the ^^^ booth, 
requisition. If such a requisition be niade, the Sheriff must, 
forthwithf give public notice of the situation of such booths. 
What has been said with regard to the Sheriff's power to erect 
booths in county elections, applies with equal force here, except 
as to the amount of expenditure; the expense to be incurred for 
any booth or booths to be erected for any parish, district, or part 
of any city or bf>rough, shall not exceed the sum of 25/. in respect 
of any one such parish, district, or part.* In all other respects, as 
regards deputies, poll clerks, inspectors, commissioners to adminis- 
ter oaths, register of voters, cheque books, &c., the proceedings 
previous to an election in cities and towns, being counties of them- 
selves, are the same as for counties. 



CITIES, BOROQGHS, AND TOWNS. 
{Not being Counties qf themselves.) 

When the Sheriff of the county has received the writ, indorsed 
it, and given a receipt for it, as in other cases, he must, forthwith. 



» 3 & 4 Vict. c. 81. d 5 & 6 Will, i, c. 36. 

»> AnU, p. 66. • 2 Will. 4, c. 45, bs. 71, 113. 

c 21 Geo. 3, c. 54, s. 14. 
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make out his precept, and, within three days after the receipt of 
the writ, cause it to be delivered to the proper returning officer, 
without fee, reward, or gratuity whatsoever." 



Sheriff* s Precept to the Returning Officer. 

Sir G. M. Bart. Sheriff of the said county to the returning officer of the borough 
of K. in the said county greeting : Know that I have received a certain writ of our 
Lady the Queen to me directed the tenor whereof followeth \ike writ verbatim] and 
because the execution of the said writ belongs to you therefore by virtue of the said 
writ I require you that you forthwith cause a burgees to be elected for the said 

borough in the place of the said according to the command of the said writ ; 

when this my warrant shall be executed you shall make known to me immediately- 
after the said election made so that I may certify the same together with the said 
writ and this precept return to our Lady the Queen in her Chancery forthwith. 
Hereof fail not. This is your warrant given under the saal of my office. Dated 

this day of A.D. . 

G. M, High Sheriff. 

This precept, since the statute of 23 Men. 6, c. 14, is an esseti-* 
tial process ; and any election had or votes given, without a lawful 
precept, or before the precept be read and published, are void 
and of no force.^ The precept ought to be directed to the return- 
ing officer ; its validity, however, is not affected by any mistake in 
its direction.^ In case of mistake, a second precept may be sent 
to the returning officer.^ The Sheriff, if no precept be delivered, 
or one be delivered to a person who is not the proper officer, is 
Where there liable to be punished by the House.* Where the place of return- 
is no re- j^g officer is vacant, the Sheriff, whose ordinary business it is to 
direct the precept, mustf in person, or by deputy, act as returning 
officer for the city or borough.^ He is, pro hdc vice, returning 
officer. There will be a slight alteration in the return in such a 
case. On the day fixed for the election, the Sheriff opens the 
proceedings by proclaiming silence and reading the writ. Imme- 
diately after reading the writ^ he must take and subscribe the 
bribery oath, to be administered to him by any justice or justices 
of the peace of the county, where such election shall be made, or, 
in his or their absence, by any three electors^ 

Bribery Oath, 

1 A, B. do swear that I hare not directly or indirectly receiTed any sum or auma 
of money office place or employment gratuity or reward or any bond bill or note 
or any promise or gratuity whatsoever either by myself or any other person to my 
use or benefit or advantage for making any return at the present election of mem- 
bers to serve in parliament and that I will return such person or persons as shall to 
the best of my judgment appear to hare the majorhy of legal totes* 



tummg 
officer the 
Sheriff to 
act. 



• Ante, p. 54. 

^ See an hietorical account of this 
precept, 1 Roe on Elect, p. 897, n. 

« Dixon r. Fisher, 4 Burr. 2267 ; 
2Heyw.47,126. 

* 2 Heyw. 65. 



' lb. 69, As I do not write for any 
but the Sheriff, I refer all other re<«ns- 
ing officers to Rogers and Roe on Elec- 
tions ; above all, to Mr. Warren's able 
'' Manual of Pari. Election Lair,*' 1852. 

^ 6 & 7 Vict. c. 18, i. 99. 



FOR ELECTION OF MEMBERS OF PARLIAMENT. fi9 

He must then read, or cause to be read, openly before the Dutiegai 
electors there assembled, the Bribery Act, and every clause County 
therein contained, under the penalty of 50Z.* The omission, how- -p^^^^o** 
ever, to do this does not avoid the election.^ He then calls upon 
the electors to name the candidates. If fewer candidates be Nomina- 
nominated than the number required by the writ to be returned, ^i®*^- 
the Sheriff, as returning officer, has no authority to open a poll, to 
allow time for the appearance of another candidate ; he is bound, 
forthwith, to return those nominated. If the number required 
appear, he must, at once, return them. If more^ the election is 
made by the view, or by the poll.*' 

An election by the view is where it is made with the consent of Election, 
the freeholders then present, and no poll is demanded for the 
determination thereof.** An election by the poll is where the 
polls of the electors are numbered. The proper time to demand 
a poll is when the returning officer decides that A. or B. has the 
show of hands in his favour. The right to demand a poll is 
necessarily incident to the election.^ It appears, from the earlier 
cases, that the Sheriff was not bound to grant a poll, unless a real 
doubt arose as to the majority of the persons then present ; but, it 
being now established that the voters need not be present at the 
reading of the writ, it necessarily follows, that the number or ex- 
pression of those present at the reading of the writ is no rule ; 
and that, without regard thereto, the Sheriff must grant a poll 
when duly demanded.^ If he refuse or neglect to grant the poll, PoU. 
when demanded, the election would be void^ and the Sheriff, as 
returning officer, punished^ If, however, after such demand, no 
votes be tendered, within a reasonable time, he may return accord- 
ing to the view. In Westminster (1661), the High Bailiff waited 
above half an hour, after the appointment of poll clerks, to take 
the poll, which had been demanded ; no votes being tendered, he 
returned the candidates with the majority on the view, and it was 
resolved that they were duly elected. ** When once the poll has 
been granted, the Sheriff must proceed with it, although the party, 
who demanded it, should waive it, or disturb the proceedings ; 
otherwise the election will be void.* A fresh candidate may be 
.proposed at any time during the poll, and his election will be 
good. 

Every candidate must, upon a reasonable request made to him, 
at the time of such election, or at any time before the day named 
in the writ of summons for the meeting of Parliament, by or on 
behalf of any candidate at such election, or by any two or more 
registered electors having a right to vote at such election, make and 

» 2 Geo. 2, c. 24, 8. 8. 0. 449 ; Campbell v. Maund, 5 A< & B. 

b Doagl. 462. 880. 

c Bristol, 1 Dougl. 245 ; Montgo- f 1 Heyw. 860, 367* 

mery, 16 Journ. 94 ; 1 Heyw. 376 ; * Eogers on Elections, 17 ; Clerk on 

1 Peckw. 83. Election Com. 76. 

<» 7 & 8 Will. 3, c. 25, s. 8. «» 8 Journ. 280 ; 1 Heyw. 370. 

e Anthony y, Seger, 1 Hag. Ca. Con. * 1 Whitelock, 387; Glan. 133, 141; 

Conrt, 13; Faulkner y. Elger, 4 B. & 4 Inst. 48. 
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DuHa at subscribe a declaration to the purport or effect following ; the re- 
County quest to be in writing, and signed by the candidate or the said two 
Electum, q,. more electors (that is to say) : — 

Declaration of Candidate. 

Ik. B. doaolemnly and sincerely declare that I am to the best of my knowledge and 
heliff dtdy qnalijitd to he elected as a member of the Horue of CommAms aeeording 
to the tr-ue intent and meaning of the Act passed in the Second Year of the reign of 
Queen Victoria intituled *' An Act to amend the Laws relating to the Qualification 
of Members to serve in Parliament" and that my qualification to be so elected doth 
arise out of [here let the party state the nature of his qualification as the case may 
be ; if the same ariseth out of lands, tenements, or hereditaments, let him state the 
barony or baronies, parish or parishes, township or townships, precinct or precincts, 
and also county or counties, in which such lands, tenements or hereditaments are 
situate, and also the estate in the said lands, tenements, or hereditaments, or in the 
rents or profits thereof, of or to which he is seised or entitled ; or, if the same 
ariseth out uf personal estate or eifects, let him state of what nature and where 
situate such personal estate or eifects are, and what interest he hath in such personal 
estate or effects, and upon what securities and in whose names the same are vested] 
as hereunder set forth. 

And the election and return of any person, who, upon such 
request as aforesaid, shall wilfully refuse or neglect to make and 
subscribe the said declaration, within twenty-four hours after such 
request shall have been so made, shall be void. This declaration 
is made before the returning officer at any election, or a commis- 
sioner for that purpose lawfully appointed, or any justice of the 
peace within the (Jnited Kingdom of Great Britain and Ireland. 
The returning officer, commissioner or justice of the peace, before 
whom the said declaration shall be made, is required to certify the 
making thereof, when the same shall have been made in England 
or Wales, unto the High Court of Chancery, or to the Court of 
Q. B. in England, and when the same shall have been made in 
Ireland unto the High Court of Chancery, or to the Court of 
Q. B. in Ireland, within three months after the making of the 
same, under the penalty of 100/. 

Certificate of Declaration. 

I do hereby certify that C. D. one of the candidates for the Eastern Division of 
the county of C. being first duly requested in writing in that behalf such request 
being made and signed hy A. B. one of the candidates at the said election [or *' by' 
C. and J), being two registered electors having respectively a right to vote at the 

said election"] did on the day of 18 — before me duly authorised in that 

behalf make and subscribe a declaration that he to the best of his knowledge and 
belief was duly qualified to be elected as a member of the House of Commons 
according to the true intent and meaning of the Act passed in the second year of 
the reign of Queen Victoria intituled *' An Act to amend the Laws relating to the 
Qualification of Members to serve in Parliament.** 

Sir G. M. Bart High Sheriff. 

Time of If a poll be demanded, the Court must be adjourned over to 

polling. the next day but two after the day of nomination ; unless such 

next day but two shall be Sunday, then the adjournment must be 

to the following Monday.^ On the adjournment day^ the poll is to 



• 2 Will. 4, c. 46, i 62. 
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commence at 8, and continue to 5 o'clock.^ If the proceedings, at DutUiot 

the election, be interrupted or obstructed by any riot or open vio- County 

lence, the Sheriff or his deputy cannot finally close the poll for such ^^^c^^^ 



cause. His duty is to adjourn the poll, at the place where the Interrup- 
interruption or obstruction takes place, until the following day, ^^ ^y "®*» 
and, if necessary, further adjourn the same until such interruption 
or obstruction shall have ceased, when he must again proceed to 
take the poll at such place.** Whenever the poll is adjourned, in 
such a case, by the Sheriff's deputy, he must forthwilk give notice 
of the adjournment to the Sheriff; and he must not finally declare 
the state of the poll, or make proclamation of the members 
chosen, until the poll so adjourned, at such place, shall have been 
formally closed, and delivered or transmitted to the Sheriff. In 
case of disturbance by an individual, the Sheriff or his deputy 
should cause him to be taken before a magistrate to be bound 
over to keep the peace. The Sheriff cannot commit him.*^ 

At the time of polling in England, Wales, or Berwick-on- Qaestions 
Tweed, no question can be put to any voter as to his right to «n<l <»th« to 
vote, except one or both of the following ; and this is to be done * ^®'*'* 
by the Sheriff or his deputy only, i/ required on behalf of any 
candidate ; and at the time of his tendering his vote, and not 
afterwards.*^ 

1. Are you the same person whose name appears as ^. ^. on the register of 
voters now in force for the county of [or " for the riding parts or divi- 
sion of the county of " or " for the city " or ** borough of " <m the cote 

may be] 'i 

2. Have you already voted either here or elsewhere at this election for the 

county of [or ** for the riding parts or division of the county of " 

or "for the city" or " borough of " cls the case may be]'i 

In addition to these two questions, or either of them, the 
Sheriff or his deputy, or the Commissioners, must, if required on 
behalf of any candidate, at the time of tendering a vote, administer 
the following oath or affirmation to the voter : — 

Oath of Identity. 

You do swear [or "affirm" <w the case may he] that you are the same person 
whose name appears as A. B. on the rej^ister of voters now in force for the county 

of [or "for the riding" or** division of the county of "or 

"for the city" or " borough of " as the case may be] and that you have not 

before voted either here or elsewhere at the present election for the county of [or 
" for the riding" ^c] So help you God. 

No voter, at any election, is to be required to take any other 
oath or affirmation, either in proof of his freehold^ residence, age, 
or other qualification^ or right, to vote,^ Before the voter be ad- 
mitted to poll, the officer presiding, if demanded by either of the 
candidates, or any two of the electors, must administer to him the 



• 16 Vict. c. 15. Bep. U6. 

»> Ibid. d 6&7 Vict.c.l8,s.81. 

* SpiUhury v. Micklethwaite, 1 Taunt. « Ibid., s. 82. 
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Bribery Oaih.^ 

I A iS. do swear [ovt being one qf the people called Queiiers, " I A, B. do 
solemnly affirm"] I have not received or had by myself or any person whatsoever in 
trust for me or for my use or benefit directly or indirectly any sum or sums of 
money ofRee place or emolument gift or reward or any promise or security for any 
money office employment or gift in order to gire my vote at this election and that I 
have not been before polled at this election. 

The oaths of allegiance and supremacy must, also, be adminis- 
tered to a voter by the returning officer, if requested by any one 
of the candidates. The oath of abjuration or its substitute also, 
if requested by any candidate^ or by any person present.*^ 

Scrutiny. No scrutiny can be allowed, by or before the returning officer, 

with regard to any vote given or tendered at the election,*^ as to 
the offence of personating voters. When it occurs, the duty of 
the returning officer or his deputy is well defined.* If at the time 
any person tenders his vote, or after he has voted, and before he 
leaves the polling booth, any candidate's agent shall declare to the 
Sheriff, or his deputy presiding therein, that he verily believes 
and undertakes to prove, that the person, so voting, is not in fact 
the person in whose name he assumes to vote, or to the like 
effect, the Sheriff or his said deputy must, immediately after such 

personating pe^gon shall have voted, by word of mouth, order any constable 
to take him into custody. He cannot reject a vote, if the two 
questions be answered in the affirmative, and if the person 
tendering his vote take the oaths, or make the affirmation, 
required of him; but there must be written in the poll-book 
against the vote, the words protested against for personation. 
By rejecting a vote, under such circumstances, he subjects 
himself to a criminal prosecution.' The constable roust take 
him before two justices ; but, if two justices cannot be pro- 
cured within three hours after the close of the poll on that day^ 
the constable is required, at the request of the offender, to take 
him before one justice, who is authorised and required to liberate 

Bail. him, on his entering into a recognizance with one sufficient surety, 

conditioned to appear before any two such justices at a future 
time. If no justice can be found within four hours, the constable 
roust discharge him. If the charge cannot be inquired into 
within the time, and he be discharged in consequence, any two 
justices may, afterwards, inquire into the matter ; and, if neces- 
sary, issue a warrant for his apprehension. If the justices be 



Arrest of 
offender 



^ Bribery oath must be administered 
by the returni'ng officer and not by a 
commissioner, 2 Geo. 2, c. 24, and 43 
Geo. 8, c. 74. 

** In a respectable and elaborate text- 
book of law, published in 1852, it is 
said that the oaths of allegiance, abjura- 
tion, and supremacy are no longer to be 
taken ; but the author is clearly in error. 
The Stat, of 5 & 6 Will. 4, c. 86, is ex- 
pressly confined to cities, boroughs, and 



tovms, and has no reference whatever to 
county elections. See the oaths, ante, p. 2 ; 
but, as I have often had occasion to re- 
mark, any omission or irregularity ia 
this respect will not avoid the election. 

' 6 & 7 Vict., c. 18, s. 82 ; and see 
Pryce v. Belcher, 3 C. B. 93. 

<» 6 & 7 Vict. c. 18, s. 86. 

« Pryce v. Belcher, 4 C. B. 888; 6 & T 
Vict. c. 18, s. 87. 
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satisfied, that the person charged has been guilty of personation, Dtdi^ at 
they are to commit him for trial; otherwise they are to order ^^^^ 
compensation, which, if he accept, all parties, concerned in his — ^**^' 
arrest, are relieved from all proceedings in respect thereof. If 
any other person tender his vote, as being registered for the same 
qualification (provided he answer the questions), his vote must 
be entered on the poll-book, but distinguished from the rest. 

At the close of the poll, the poll clerks must publicly 
deliver the books to the presiding officer, who forthwith must Castody of 
deliver or transmit them, inclosed and sealed, to the Sheriff, or poll booki. 
his Under-sheriff; who is to receive and keep all the poll books, 
unopened, until the reassembling of the Court on the next day but 
one after the elate of the poll ; unless such next day but one be 
Sunday^ and then on the Monday,^ He then openly breaks 
the seals, casts up the number of votes, as they appear on the 
said several books, and openly declares the state of the poll. 
He then makes proclamation of the member or members chosen. 
The proclamation must not be later than 2 o'clock in the afternoon 
of the same day. 

AAer he has thus declared the state of the poll, and made the Final de- 
proclamation, he must in every county, city, or borough election, claration of 
in England, Wales, or Berwick-on-Tweed, forthwith^ inclose and ^^' 
seal up the several poll books, and tender the same to each of the 
candidates, to be sealed by them respectively. In case any can- 
didate neglect or refuse to seal the same, the Sheriff must indorse 
on one of the books the fact of such neglect or refusal ; and, as 
soon as possible afler such proclamation as aforesaid, the Sheriff or 
his agent must deliver the poll books, so sealed, to the Clerk of 
the Crown, in the High Court of Chancery, or his deputy ; or, 
the Sheriff may deliver them, directed to the Clerk of the Crown, 
to the postmaster or deputy postmaster of the place where the 
proclamation was made ; who is to give an acknowledgment, in 
writing, of such receipt, expressing therein the time of such 
delivery, keeping a duplicate signed by the Sheriff or his deputy. 
If sent through the Post OflBce, there must be sent, at the time of Custody of 
transmitting the books, a letter by the same post or mail, to the HI ^okB 
Clerk of the Crown, informing him of such transmission, and Jr'*' ^ 
giving him the number and description of the poll books so 
transmitted.^ Any person is entitled to a copy of the poll, on 
payment of a reasonable charge for writing it.^ 



CITIES AND TOWNS. 

{Being Counties qf themselves*) 

No more than 300 voters can be allotted to poll in each booth ; Boothi. 
and not more than 100, on the requisition of any candidate, or of 

» 16 & 17 Vict. c. 16. Commons, fte. 

^ For the Committees of the House of « 7 & 8 WiB. 8, c. 26, s. 6. 
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DutUiat any elector, being the proposer or seconder; the candidate or 
CUy and elector paying all expenses incident upon such arrangement. If 
Election *^ arranged, the Slieriff must forthwith give public notice of the 

'- situation of the booths. Liverymen of London, entitled to vote 

in respect of premises in the city, may vote at the booth for the 
district where their property is.* On the day appointed by him, 
after proclamation for silence, he must read his authority to hold 
the Court ; take and subscribe the bribery oath ; read or cause to 
be read openly the Bribery Act ; and proceed as in county elec- 

Poll. tions. The polling is limited to one day.^ As often observed 

before, no omission or irregularity as to notices, not reading Bri- 
bery Act, closing poll too early, &c., will avoid the election, 
unless the Committee of the H. of Commons be satisfied that 
the result was affected by it.*^ It is to commence at 8 in the 
forenoon of the day next following the day fixed for the election, 
and to close at 4 o'clock. When the next day is a Sundayy Good 
Friday, or Christmas Day, then on the following day. The 
questions to be put to the voters, at the time of polling, are the 

Oatln, &c. same as at county elections. The oaths of allegiance, abjuration, 
and supremacy, can no longer be tendered to a voter ; nor any 
oath or oaths required to be taken by any Act of Parliament 
in lieu thereof.^ His duties, in case of riot, &c., are the same as 
in a county election.® In all other respects, as to keeping and 
sealing the poll books, both at and after the election, &c., the 
proceedings are the same as at county elections.' He should 
make his return without delay.s 

Indorsement on Writ. 

The execution of thii writ appears in the schedule hereunto annexed. 

The answer of High Sheriff. 

Return,^ 

At the present day, the return is made by Indenture under seal, 
between the High Sheriff and the electors, in conformity with the 
Stat, of 7 Hen. 4, c. 15, and the 8 Hen. 6, c. 7. According to 
the exigency of the writ of election, the former statute required 
the Indenture to be under the seals of all the electors ; but by 
the latter statute it is made between the High Sheriff of the one 
part, and a few electors (three or four) by name, " and many other 
persons of the county aforesaid, and electors of knights to Parlia- 
ment for the said county, of the other part" 



• 6 & 6 Will. 4, c. 86. f Ante, 63. 

*• Ibid., 8.2. « 11 & 12 Vict. c. 98, s. 108; see 

« Athlone, Bar. & Am. 119. also 10 & 11 Will. 8, c. 7, and 6 & 7 

• 6 & 6 Will. 4, c. 36, s. 6. Vict. c. 18. 

• Soldiers are not now rejnoTed, but *» See 1 Peckw. 119, n. 
remain in barrack, 10 & 11 Vict. c. 21 . 
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Indenture. lUtum, 

This indenture made in the Ml county of holden at in and for tba 

«iid coonty on the day of in the year of the reign of ow 

■overeign lady Qneen Yietoria by the grace of €h>d of the United Kingdom of 0reat 
Britain and Ireland Queen defender of the faith and so forth and in the year of our 
Lord 18 — ; Between A. B. Esq. High Sheriff of the said county of the one part 
and C. D. E. F. and many other persons of the county aforestaid and electors of 
kniuhts to paxiiament ibr the said county of the other part : Witnesseth that pro- 
clamation being made by the said Sheriff by virtue nf and according to a writ of 
our sovereign lady the Queen directed to the said Sheriff and hereunto annexed for 
the election of two knights of the most fit and discreet of the said county girt with 
swords to serve in a certain parliament to be holden at the city of Westminster on 

the day of next ensuing ; the said parties to these presents together with 

the major part of the electors for the county aforesaid present in the full county of 

at aforesaid on the day of the date hereof by virtue of the said writ and 

according to the force and effect of divers statutes in that case made and provided 

herein in the said full county of by unanimous assent and consent freely and 

indifferently elected and chose two knights of the most fit and discreet of the said 

county girt with swords to wit to be knights to the said parliament so to be 

holden at the day and place in that behalf hereinbefore mentioned for the com- 
monalty of the county of ;'^ giving and granting to the aforesaid knights full 

and sufficient power for themselves and the commomilty of the same county to do 
and consent to those things which in the said parliament by the common council of 
the kingdom of our said lady the Qneen (by the blessing of God) shall happen to 
be ordMined upon the afiiurs in the said writ specified. In witness whereof the 
parties to these presents have interchangeably put their hands and seals the day 
year and place first above written.^ 

Mr. Ornie says that this return is " to he engrossed on the usual Stamp. 
stamp for deeds, Mr. Roe, on the other hand, states that it 
requires no stamp. The former seems to be the better opinion. 
There ought to be a counterpart of the Indenture ; for where the 
original was stolen the counterpart was held sufficient.^ When Transmitted 
the Indenture is executed, it is, by the statute of 7 Hen. 4, c. 15, to the Clerk 
to be tacked to the writ, and both (the execution of the writ ^chM«e^*™ 
being indorsed) remitted to the Clerk of the Crown in Chancery ; 
into whose department the returns are made. 

The return to the precept (when there is one) is by Indenture 
between the returning officer and the Sheriff*. 

Return of Precept. 

This indentnre made in the liberty of W. in the county of M, the day of 

in the year of the reign &c. between Sheriff of the county of i/, 

aforesaid of the one part and /. C. Esq. Bailiff of the liberty of the in the county 

aforesaid of the other part ; Witnesseth that by virtue of a certain precept directed 
from the said Sheriff to the bailiff and sewed to this indenture proclamation of the 
premises in the said precept first mentioned and of the day and place as in the said 
precept is directed first being made the citizens who were present at the said pro- 
clamation have freely and indifferently according to the form of the statute in that 
case made and provided and according to the tenor and effect of the aforesaid precept 



• If two knights or burgesses be ber; citizen or hurgeit must be substi- 

elected at the same time, as at a general tuted, if not a county election, 
election, there is but one instrument. ^ 28 Joum. 535. 

^ This is the return of a county mem 
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Return, and of the writ in the laid precept recited chosen one citizen of the most discreet or 
• sufficient of the city and liberty aforesaid that is to say C. H. Esq. to which said 

C. ff, so elected the aforesaid citizens have given and granted fall and sufficient 
power from themseWes and the commonalty of the city [town borough and liberty] 
aforesaid to do and consent to those things which at the mid parliament by the 
common council of the said kingdom with God's assistance shall happen to be 
ordained upon the affairs in the said precept specified according to the form and 
effect of the said precept. In witness whereof as well the said Sheriff as the af<«e- 
•aid bailiffs of the city [town bonough and liberty] aforesaid to these indentures their 
seals hare interchangeably put the day and year firtt above mentioned.* 



By whom 

return 

made. 



Two re- 
turns. 



Donbh 
Tfifum. 



A tpeeial 
return. 

Informal 
return and 
amendment. 



Sheriff's Return. 

The answer of Sheriff of the county of Jf. 

to this writ. 
By virtue of this writ to me directed and delivered and by the precept hereunto 
annexed under my hand and seal of office and directed to the returning officer of the 
said city I commanded the said returning officer as within I am commanded 
which said returning officer to wit O. A. Esq. in answer to the said writ saith that 
the execution of the said writ appears in certain indentures hereunto annexed. 

By the same Sheriff. 

As the precept is directed and delivered to the proper returning 
officer of the borough^ he is the only person who can make a 
good return to the High Sheriff. If not made by the proper 
returning officer^ the High Sheriff should not execute the Inden- 
ture. The return of an officer de facto is, however, sufficient, 
although he may not have complied with all the legal forms 
necessary to sustain his election to the office upon & quo warranto.^ 
Where an Under-sheriff executed two returns^ one made by a per- 
son not named in the precept, the other by the proper officer, and 
returned them both, he was committed to the custody of the 
Sergeant-at-arms.^ 

There may be an equality of voters ; if so, as the returning 
officer has no casting vote, be must return both.^ Other cases 
may likewise arise where a double return is justifiable; but if 
any officer wilfully, falsely, and maliciously return more persons 
than are required to be chosen by the writ or precept, an action 
with double damages may be had against him ; and the parties 
who willingly procure the same, independently of the censure 
and punishment that he may be subjected to at the bar of the 
House of Commons." The returning officer has now the power 
&f adjournment in case of riot; yet circumstances may arise to 
make a ipeeial return necessary.^ 

No return can be impeached for want of form.* But, if any 
omission or mistake be made ip the return, it must be apaended, 
before the person elected can take his seat, although duly elected ; 



* In some places, as at Westminster, it 
is usual for some of the electors to join ; 
it is then to be indorsed by the High 
Sheriff, as in other tub-returns. 

^ 2 Heyw. 62; Dougl. Bep. 568. 

c 2 Peckw. 327. 



^ 1 Peckw. 16, n. (a). 
« 7 & 8 Will. 3, c. 7, s. 3. 
' 2 Peckw. 383 ; 38 Joum. $ ; 
Jonm. 22 ; 18 Joum. 21. 
« Orme, 108. 
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for a good election is <mly a grouticl to amend an undue retnrni 
but not to admit the elected without a good return. The House 
alone^ after return once made, has the power to alter or amend it. 
It 18 done in this way : on the motion of a member, the House 
orders the Clerk of the Crown in Chancery to attend with the 
return, and he then ainends it, as the House may direct. 

The returning officer, whose conduct has been complained of in 
a petition, has often been allowed to appear in Committee, as a 
separate party, by counsel ; but as this grew out of an objection 
to hie competency as a witness, and that incompetency having 
been removed by the Law of Evidence Act(14& 15 Vict, c.95), 
it seems to follow that this would not now be allowed.^ 

If the High Sheriff died, between the issuing the writ and its Death of 
return, the House, formerly, ordered a new writ to be issued to Sheriff. 
the new SheriC^ But since the statute of 8 Geo. 1, c. 15, s. 8^ 
his Under-sheriff or deputy must, in such a case, execute all writs* 
&c,, in the name of the deceased Sheriff, until another Sheriff be 
appointed and sworn.^ 

If the H4gh Sheriff should go out of office, the writ, if not Cfkan^e qf. 
wholly executed, is transferred to his successor ; if wholly exe* 
cuted, it is returned by him into Chancery. There is no difference, 
as regards the transfer, between this writ and a common fi* fa. 



Section V. 

SHERIFFS COURT UNDER WRIT OP TRIAL. 

Beipore the d & 4 Will. 4, c. 42, s. 17, trials were only at 
bar, or nisi prius ; but now, ** in any action depending in any of 
the said superior Courts for any debt or demand in which ih^ 
sum taught to he recovered and indorsed an the writ of summons 
shall mot exceed 20/., k shall be lawful for the Court, in which 
«u«h suit shall be depending, or any judge of any of the said 
Courts, if such Court or judge shall be satisfied that the trial will 
not involve any difficult question of fact or law, and auch Court 
or judge shall think fit so to do, to order and direct that the issue 
or issues joined shall be tried before the Sheriff of the county, 
wAere the action is brought, or any judge of any Court ^Record for 
the recovery of debt in such county ; and, for that purpose, a writ 
shall issue, directed to such Sheriff, commanding him to try such 
issue or issues by a jury, to be summoned by him, and to retunn 
such writ, with the Ending of the jury thereon, indorsed, at a day 
certain in term or in vacation to be named in such writ; and, 
thereupon, such Sheriff or judge shall summon a jury, and shaH 



A See Rogers on Election Com. 50 ; Jonrn. 88. 
Clerk on Bl. Com. 66. <^ An4e, p. 16. 

b 11 Jown. 833; eioueester, 14 

F 2 
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proceed to try such issue or issues. By the 4 & 5 Will. 4, c. 62, 
8. 20, the same power is given to the Court of Common Pleas of 
the county palatine of Lancaster ; and to that of Durham by 
Jarisdic- the 2 & 3 Vict. c. 11. The debt or demand, be it observed, must 
lion, tec. i)e liquidated— of such a nature as to be indorsable on the writ ; 
if it does not fall within that description, neither the consent of 
the parties, nor any ingenious moulding of the declaration, parti- 
culars of demand, or indorsement, can give jurisdiction.^ In 
some cases, a rule seems to have been laid down, and acted upon^ 
viz. that where a cause, not properly triable before the Sheriff, had 
actually been tried there^ the Superior Court would not set it aside, 
at the instance of the party who obtained, or of the party who con- 
sented to the order ; but leave him to his writ of error. This 
rule, however, is not universal even in the same Court.** A Court 
or judge had, it seems, before The Common Law Procedure Act, 
no power to reduce the amount indorsed upon a writ of summons, 
so as to make the cause triable before the Sheriff.^ When the 
defendant obtains an order to try before the Sheriff, the judge 
has no authority to impose terms on the plaintifF, as to the time of 
trying, without his consent.^ It is sometimes made a part of the 
rule for a new trial, that the cause should be tried before a judge, 
if it appears to be a case involving difficult points of law.® Issue 
must be joined before making the application for the writ. It 
When writ niay be made to the Court, or to a judge at chambers. If made 
iuuef. at chambers, and order refused, the Court will not, without special 

facts, entertain a motion for reviewing his decision.^ If the 
plaintiff make default, so as to have justified, under the old 
practice, a motion for judgment as in case of a nonsuit, he now 
adopts this course: he gives twenty days notice to the plaintiflf* to 
bring on the issue, to be tried before the Sheriff, at the Court to 
foe holden next afler the expiration of such twenty days. If 
plaintifi* afterwards neglect to give notice, or proceed to trial 
pursuant to defendant's notice, the latter enters a suggestion 
of the default, and signs judgment for his costs. The Court, 
or a judge, has power to extend the time for proceeding to trial.s 
The writ may be to try issues of fact, and assess damages on 
issues of law.^ 

Affidavit to obtain Writ of Trial. 

In the Q. B. (A.B. Plaintiff, 

Between < and 

( C. D. Defendant. 
O, A. of— — gentleman the plaintiff's attorney in this cause maketh oath and 

• * See Jacquet r. Botoer, 6 M. Sc W. 666 ; Price t. Morgan, 2 IT. & W. 68 : 

166 ; Rojff^y v. Shoobridge, 9 Dowl. 067 ; Lawewce v. Wilcock, 11 Ad. & E. 941. 

y Lavnence v. Wilcock, 11 Ad. & E. 941 ; « Trotter v. Bass, 1 Bing. N. C. 616. 

r Jones ▼. Thomas, 6 Jur. 462 ; lAsmore ^ Wright v. Skinner,^ Dowl. 727. 

Y. Beadle, 1 Dowl. N. S. 666 ; Collis v. « Muggeridgey. Drew, 9 Dowl. 1042 

Oroom, ih. 496. : ^ Davies ▼. Lloyd, 4 Dowl. 478. 
»> Walker v. Needhamy 4 Sc. N. R « Reg. Gen. Hil. T. 1863, 268. 

222 \ lAtmore t. Beadle, 1 Dowl. N. S. »» Fryer t. SmUh, 6 Sc. N. C. 668. 



WRIT OF TRIAl. 69 

taith that tbis action is bronglit to recoyftr and tliat the sum wnght to be 

recovered and indorsed on the writ of summons does not exceed twenty pounds ; and 
this deponent further saith that issue has been joined herein and that the trial as 
this deponent verily believes will not involve any difficult question of iaci or law.* 
Sworn &c. O. A. 

The notice of trial or of inquiry seems to be a ten days* notice, Notice of 
unless otherwise ordered by the Court or a judge ; ^ and R€g,tnal,kc. 
Gen. HiL T, 1853, which annul all existing wrt/^^n rules of prac- 
tice, in any of the three Superior Courts, in regard to civil actions, 
in respect of which the said Courts possess a common jurisdiction, 
seem to apply to trials before the Sheriff. The rules are: — 
d4. *' Notice of trial or inquiry, and of continuance of trial or- 
inquiry, shall be given in town ; but countermand of notice of 
trial or inquiry may be given in town or country ^ unless otherwise 
ordered by the Court or a judge." 35. "7'he expression short 
nntice of trial, or short notice of inquiry , shall, in all cases, to be 
taken to mean four days" S6, " Notice of trial or inquiry may 
be continued to any sitting in or after term, on giving a notice of 
continuance y^^ur days before the time mentioned in the notice of 
trial or inquiry, unless short notice of trial or inquiry has been 
given, in which cases two days previous notice shall be sufficient, 
unless otherwise ordered by the Court, or a judge, or by consent." 
37. '* Countermand of notice of inquiry shall be given /bur days 
before the day of inquiry mentioned in the notice, unless short 
notice of inquiry has been given, and then two days before such 
day, unless otherwise ordered by the Court, or a judge, or by 
consent." 

I'he several writs of venire, distringas, and habeas corpus 
juratorum, as well as the entry jurata ponitur in respectu, are done 
away with. The Sheriff now summons the jurors.^ 

Notice where there are Issues in Law and Fact, 

In the Q. B. 

Between A, B, plff. and C D. deft. 
Take notice that tbe issue [or "issues"! in fact joined in this cause between the 
above parties will be tried on &c. \ai aJ>ove\ and that the jury who try the said issue 
[or ** issues"] will at the same time assess the damages against you in this cause 
upon the judgment by defiault [or " upon the demurrer in case judgment shall there- 
upon be given for the plaintiff."] 

Yours &c. 
To Mr. . plff's attorney. 

Oath to Juryman. 

Tou shall well and truly try the issues joined between the parties and a true 
verdict give according to the evidence. So help you God. 

Affirmation of Juryman. 
I being one of the people called Quakers do solemnly sincerely and truly 

» Forms of issue, writ, postea, •* 16 & 16 Vict. c. 78, s. 97. 

judgment, &c., are given by Reg. Gen. « 15 & Id Vict c. 73, ss. 104, 105. 

Hil. T. 1853, Sch. 



7ft 



CeURT UllDBR 



declare and affirm tbat I will well and tnly try th6>iM«a joined betweea the fait&ea 
and a true verdict give aceording to the evidence* 

Oath to Witness. 

The evidence you shall give to the Court and jury touohing the matteri in quei- 
tion shall he the truth the whole truth and nothing hut the truth. So help you 
God. 

^Affirmation of Witness^ 

I being one of the people called Quakers do solemnly sincerely and truly de- 
clare and affirm that the evidence which I shall give touching the matten in question 
•ball he the truth the whole truth and nothing bat the truth. 



Within 
what time 
to be ex- 
ecuted. 



If tried before the deputy of an Under-sheriff, it is void.* It 
ought to be fully executed before the time when the writ is made 
returnable, like any other writ. But where it appeared^ by the 
Sheriff's return, that it was executed the day after the return 
day, the Superior Court intimated that they would amend the 
return if necessary. In the case referred to, however, the de- 
fendant had appeared, and by that act, perhaps, had waived the 
objection. '^ In a more recent case, Farke B. seems to have 
doubted this, and said, " If the trial of the cause has not com- 
menced before the writ is returnable, the proper course seems 
to be to apply to a judge to have the time extended."*^ Where 
the writ was returnable on July the 27th, and the trial com- 
menced on the 27th, but the verdict was not delivered till the 
26th, and an objection was then taken, on behalf of the party 
to whom the verdict was adverse, that the Under-sheriff had 
no power to receive and enter the verdict^ the Court held that 
the objection was too late.** 
Amendment With respect to amendment. The Common Law Procedure Act^ 
of record, jg^^g (15 ^ jg yict. c. 76, s. 222), seems not to apply to the 
Sheriffs .in this respect. This is deeply to be regretted, for many 
reasons, more especially as the pleadings transmitted to him by 
a writ of trial are prepared according to its provisions ; and yet 
the more extendea power of amendment, which was thought a 
necessary element in trials before a judge of one of these Supe- 
rior Courts, does not exist when the cause comes to be tried before 
him ! There are, then, two statutes, viz. the 9 Geo. 4, c. 15, and the 
S & 4 Will. 4j c. 42 : 9 Geo. 4, c. 1 5, applies to variances between any 
matter in writing or in print produced in evidence and* the record ; 
the 3 & 4 Will. 4, to variances between oral evidence and the record^ 
in any particular, not material to the merits of the case^ and by which 
the opposite party cannot have been prejudiced in the conduct of his 
action or defence. The words, *' merits of the case," here mean 
the substantial merits of the case.® Under these powers (and the 



» Jonet V. WiLliamt, 2 Dowl. N. C. 
988. 

b Sherman v. TifuUy, 8 Hodges, 82. 

« Mortimer v. Preedy, a M. & W. 
602. 



* Pinhuy v. Booth, 1 Dowl. N. S. 
421. 

• The Faeific S. IT. Co. v. Lewis, 16 
M. & W. 788; Sarvey ▼. Jchntton4, 
6 D. & L. 120. 
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Sheriff had the same) the Judges of the Superior Courts amended 
not only when the variance was between the evidence and an alle- 
gation that need not be proved, such as the date of a bill of ex- 
change mis-stated ; but even when the variance was between the 
evidence (whether written or parol) and allegations, that must be 
proved ; and that, too, on the very points in issue.* The fact of 
amendment causing a defect which would otherwise render the 
pleading bad in arrest of judgment was held to be no objection to 
it.** Omissions have also been supplied, as Another count, addi- 
tional cause of action, and the like (whether there was anything to 
amend by or not); but whether the power exists to this extent 
in the Sheriff, seems very questionable.*^ The Amendment must 
be made during the trial, and before verdict. The Sheriff cannot When 
give the party power to amend on a future day.^ So, in order amendment 
to have judgment entered by the Court above "according to the™*^** 
very right and justice of the case," where the facts have been found 
specially, the application must be made before verdict.^ When 
leave is given to move to enter a nonsuit, the plaintiff should, if 
the circumstances of the case require it, ask to have reserved 
to the Court above the power of amending the variance. 

The Superior Court will review the Sheriff's decision as to Appeal 
amending the record. The Sheriff ought to be liberal in allowing 
amendments, especially under the 8 & 4 Will. 4, c. 42, s. 23, for 
that section provides a remedy, if an amendment be made which 
ought not, but gives no remedy, in any ease in which the applica- 
tion to amend has been refused.^ The Court has no power to 
amend a record, under' the above statute, when the jury have b^en 
directed to find the facts specially.^ 

The Sheriff has the power of directing a nonsuit.^ If a 
plaintiff refuse his consent to a nonsuit, leave to move to 
enter a nonsuit cannot be granted.' He has power to postpone power to 
the trial, should he see proper grounds for doing so,^ but an nonsuit, &e. 
adjournment, to give the pkintiff time to produce further evidence, 
to avoid a nonsuit, is improper, and the Court will set aside 
the proceedings.^ He has no power to certify under the 4S Eliz. 
c. 6, s. 2, to deprive the plaintiff of costs ; ^ nor has the 
Court above any such power.° Nor has he power to certify 

» Qaylor r. FarrarU, 4 Bing. N. C. 2 Jur. 946, Exch. 
286 ; Gregory v. Duff, 13 Q. B. 610. « Guest v. Elwes, 2 N. & P. 230. 

^ Harvey v. Johnston, 6. D. & L. 120. » Watson v. AhlxMy 2 Cr.. & M. 150. 

c Ernest v. Brown, 2 M. & R. 13; * Butler v. Goodman, 2^ Jur. 1067, 

Carmarthen, M, of, v. Lewit, 6 & P. B. C. 

608 ; John v. Cwrie, ib. 61 ; Bye v. ^ Fdioraher v. Jackson, 2 Jur. 829, 

Bower, 1 C. & M. 262. Exch. 

d Brashier v. Jackson, 6 M. & W. * Wootton v. Russell, 2 Jur. 776, 

649 ; Doe d. Bennett v. LoTig, 9 C. & B. C, sed vide Parkham v. Nsfuman, 

P. 778 ; Serjeant v. Chafey, 2 H. & W. 1 C. M. & R. 684. 
273. Senible, before verdict recorded. " Wardroper v. Rkhatdson, 1 Ad. 

RoberU v. Snell, 1 M. & G. 677. ' & E. 76; Claridge v. Smith, 4 Do^l. 

« 2 Har. & W. suprcL, 683. 

f Jenkyns v, PhiUips, 9 Car. & P. * Story v. Hudson, 6 Dowl. 668. 

766, and tee Saiintbw^ v. Matthews, 
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under the Tower Hamlets Court of Request Act, that the plaintiff 
had reasonahle and probable cause of action to the amount of 51,^ 
He has, however, power to certify, under the Middlesex Court of 
Hequest Act (2S Geo. 2, c. 33, s. 19) that the freehold, or an act 
Power to of bankruptcy, was in question.^ He has no power to refer a' 
n^^r. cause to arbitration ; he is bound to try the cause, and cannot 

delegate his authority to another/- Where a bill of exceptions 
was tendered, which the Under-sheriff refused to receive, the 
Court above would not interfere to stay judgment and execution.^ 
He is justified in laying down a rule, that no person but a barrister 
or an attorney, is to appear as the advocate of a party/ 

The record comes now before him framed as directed by The 
Common Law Procedure Act, 1852; but as the effect of that Act 
is, in this respect, only to do away with objections to form, the 
rules of evidence are not affected by it. For instance, under the 
pleas that he never was indebted as alleged^ and thai he did not 
promise as alleged^ the same evidence, in kind and degree, is given, 
as before was given under the pleas of non assumpsit and nunquam 
Firadingi indebitatus. The following matters of defence (amt>ngst many 
*!I«^t^*' others) are therefore receivable under the general plea. That the 
plaintiff is not solely entitled to the money claimed/ In an action 
for use and occupation, the fact of the mortgagee of the premises 
having given the defendant notice to pay the rent to him is receiv- 
able in evidence under it, if the rent sought to be recovered 
accrued due after the notice ; but if the rent accrued due before 
the notice, this defence must be specially pleaded.^ The defence 
of negligence;^ or that the work was done under a condition that 
if it did not suit or succeed, nothing should be paid for it;^ or 
that it was to be done without fee or reward ;^ or that there is no 
sufficient contract to satisfy the Statute of Frauds, are receivable 
under the general plea.' So where the general plea is pleaded to 
an action for work done by plaintiff as an apothecary the plaintiff 
is liable to be nonsuited under the statute of 6b Geo. 3, c. 184, 
s. ^1, if he fail to prove his certificate, or that he was in practice 
before the 5th day of Aug. 1815,°^ and that too, although the de- 
fendant has pleaded the general plea as to part, and as to the 
residue a tender/ Credit not expired ;» badness of quality ;P 
that the article did not answer to the warranty given;*! that plain- 



» JEUUy F. Kirb^, 9 M. & W. 589 ; 153. 
Co^Mf V. /ones, 2 C. B. 914, ^ Jotui v, Nanny, 5 Dowl. 90. 

»» Bishop V. Marsh, 6 Bing. N. 0. 12; * EUioU v. Thomas, 8 M & W. 170. 

Forbes ▼. Stmtnes, 2 Sc. N. C. 199. " Shearwood v. Jiay, 5 Ad. & Bl. 

« WUson r. Thorpe, 6 M. & W. 721 ; 888 ; Morgan v. Ruddock, i Dowl. 811 ; 

garrison t. Greenwood, 8 D & L. 868. Wsigstqfe v. Sharpe, 8 M. & W. 621. 

d WhiU y. Hislop, 4 M. & W. 78. " Ibid. 

• Tribe ▼. Wingkeld, 2 M. & W. 1 28. * Broomfield ▼. Smith, 1 M. & W. 642 ; 

i Solly V. Neish, 2 G. M. & B. 868. Webb v. Fairmaner, 8 M. & W. 478. 

« WaddUoveN. Bamett, 4 Dowl. 847. ** Comnt t. Faddon, 2 G. M. & B. 

>» Bill V. Allen, 2 M. & W. 283. 647. 

1 Orounsell v. Laiiib, 1 M. & W. * Dickens v. Aeale, 1 M- & W. 556, 

862; Hayselden y. Siaff, 5 Ad. & B. 
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tiff had agreed to do the work declared for, on a certain event 
which had occurred, for a certain sum;* are all matters receivable 
in evidence under the general plea when pleaded to the common 
indebitatus counts. In a word, any matter which tends to show 
that no debt payable on request in point of fact ever accrued at 
all is proper under the general plea. On the other hand, every 
fact which tends to show that the contract is void or voidable, — all' 
matters, in confession and avoidance, must be specially pleaded ; 
and, if not pleaded, wben they ought, they cannot be received in 
evidence for any purpose ; not even in mitigation of damages.^ 
Therefore fraud, illegality, rescission of contract, release, payment, 
and the like, must be specially pleaded. There are three pleas so Plea of 
frequently before the Sheriff as to require more particular notice payment, 
than others — viz. payment, payment of money into Court, and set- 
off. With regard to the first of these pleas the rule of Trin. T. 
1 Vict, provides that the defendant need not plead payment of any 
sum given credit for in the particulars of demand. Again, if pay- 
ment generally be pleaded, pari payment may be given in evidence 
under it, in mitigation of damages ;^ but if there be no such plea, 
it cannot.** 

As regards the payment of money into Court these questions 
arise — what is the effect of the plea of payment of money into 
Court as an admission ? and what is the consequence of the plain- 
tiff's failing to establish a debt or damage exceeding the amount 
paid into Court ? Its effect seems to be this: — when pleaded to a 
common indebitatus count, it admits that the defendant owes the 
plaintiff the sum paid in, upon some contract which may be com-* 
prehended in the count. If, therefore, plaintiff says he owes him 
more upon any contract, such contract must be proved. When 
pleaded to a count on a special contract^ the plea admits the con- 
tract and the breach. When pleaded to actions of torty the' effect Payment of 
of the plea may be subject, according to the form of the declara- *»oney into 
tion, either to the rule applicable to special contracts, or to that ^® ' 
which is applicable to indebitatus counts, that is to say, when the 
declaration is general and un specific, it admits a cause of action^ 
but not the cause of action sued for ; and the plaintiff must give 
evidence of the cause of action sued for, before he can have larger 
damages than the amount paid, into Court. On the other hand, if 
the declaration be specific, so that nothing would be due to the 
plaintiff from the defendant, unless the defendant admitted the 
particular claim made by the declaration, it admits the cause of 
action sued for, and so stated in the declaration.® As a corollary 
from this, it follows, that if the plaintiff does not establish damages 
ultra, a nonsuit or an adverse verdict must be the consequence. It 
remains to be added, that when the special contract is admitted by 
the plea, as a bill of exchange, promissory note» or the. like-^-^the 

• Jonts ▼. Readt, 5 Ad. & E. 629. « Lord v. Ferrand, 1 D. & L. 630. 

b LeieesUr v. Walton, 2 Camp. 251 ; ^ Eeg. Q«n. 1 Vict., 8 Ad. & £.280. 

Speek V. Phillips, 5 M. & W. 279 ; and « jPerr^ t. MonmauUufdre R. Co. - 

t^'^erkins t. Vaiighun, 5 Sc N. 0. 886. . 11 C. B. 855, and cau* thwe cited. 
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Setroff. 



Certificate 
to itay 
judgment 



writing need not be profved or even producied at the trial ; and this 
u of some importance with a view to tlte stamp laws. With 
respect to the plea of set-ofT: the Sheriff must always keep in 
mind, that the plea is given by the 2 Geo. 2, c. 22, and is, in its 
nature, a cross-action, allowed to prevent circuity of action ; that 
debts due in the same right can alone be set-off against each other; 
that the debt due to the defendant must be one due to him at the 
time of action brought and thence to the time of plea pleaded.* If 
the plaintiff replies nunquam indebUaiua and the latter prove his 
plea, the plaintiff cannot be allowed to show that the sum proved, 
or any part of it, has been paid ; ^ but under the replication of nil 
debet he may do so.^ A plea of set-off is divisible, if, taken to- 
gether with other pleas, it answers the whole demand ; but a plea 
of set-off to the whole declaration, consisting of several counts, 
is not divisible ; that is to say, when it stands alone, and there are 
no other pleas to cover the whole demand, and the jury cannot 
find thereon for the plaintiff on one county and for the defendant 
on the other. ^ Where a set-off is pleaded to the whole declara- 
tion, but the defendant succeeds in proving a part only, he is en- 
titled to reduce the plaintiff's claim pro tanlo,* 

At the return, that is, on the return day of the writ, costs may 
be taxed, judgment signed, and execution issued /orZ/nvi/ A ;^ un-> 
less the Sheriff or his deputy, or the judge, before whom such trial 
shall be had, shall certify fi under his hand, upon such writ, that 
judgment ought not to be signed, until the defendant sliall have 
had an opportunity to apply to the Court above> for a new in- 
quiry, or trial ; or a judge of a Superior Court shall think fit to 



» Morrison v. Chadwick, 7 C. B. 284 ; 
BraiihibaiU v. Coleman, 4 N. & M. 654. 

^ Brown t. Davheny, 4 Dowl. 685. 

« Jaekton r. Robinton, 8 ib. 622; 
Stocibndp€ v. Sutsamt, 2 G. & D. 591. 

d Tuck V. Tuck, 5 M. & W. 109; 
Kilner v. Bailey, ib. 382; Moore y. 
BatHn, 7 Ad. & B. 595. 

• Rodgert v. Maw, 4 & L. 66. 

f NickoU V. Chamhert, 4 Tyr. 886 ; 
Gill Y, Ruthworth, 2 D. & L. 416; 
Alexander v. WUliafM, 8 Q. B. 981 ; 
HoliMt\. L.A8. W,R. Co.,6 D. & L 
686. 

At to the proceedinga in lien of judg- 
ment as in case of a nonsuit, see ante, 
p.68. After verdict the Ccoirt will not en- 
tertain an objection which was not made 
at the trial, as that the jury was wrongly 
fommoned, and was composed of per- 
sons who were not on the jury list for the 
county ; Kington v. Groom, ii. H. & W. 
826. Vt'hether there exists under a writ 
of trial a right of challenge has often been 
doubted but never decided ; Pryme t. 
TUchmareh, 10 tb. 605. 



' If the Sheriff certify or give leave 
for the purpose, the Court may set aside 
the verdict and enter a nonsuit ; Rick- 
€Um v. Barman, 4 Dowl. 578; but a 
motion for entering a nonsuit cannot be 
made unless such leave has l^een re- 
served : ibid. ; Beverley v. Walter, 8 
Bowl. 418. The Court will not grant 
a new trial if the verdict be for less 
than 5^. ; Paekham v. Newman, 1 C. M. 
& K. 585 ; Lyddon v. Comhet, 5 Dowl. 
560; Williams v. Evans, 2 M. & W. 
220; WatU v. Judd, 6 Sc. N. C. 630. 
The Court will not hear a motion for a 
new trial unless the Under-sheriff's 
notes be produced and verified by affi- 
davit entitled in the cause; Mansfield 
V. Brearey, 1 A. & E. 847 ; Cofien v. 
Williams, 8 Dowl. 419 ; and see Park- 
hurst V. Gordon, 2 C. B. 894 (n.) ; or 
their iion-production accounted for by 
affidavit of the Under-sheriff's refusal to 
produce them; in the latter case the 
facts proved at the trial nnist be sworn 
to; HcUl T. MiddUUm, 4 N. & M. 386; 
ffellsngs v. Stevens, 4 Tyr. 270; 2 Dow). 
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order that judgment or execution shall be stayed till a day to be 
named in sucb order. 

Certificate, 

I hereby certify that jadgment ought not to be ligned until the d^ of •— — 

▲.D. 18 — in order that the within named defendant may have an opportunity to 
apply to the Court for a new trial herein.* 

A, B, Sheriff. 

The record being thus remitted to the Superior Court, exeattioii 
issues as in other cases. The writs, &c., will be found hereafter. 



Sbction VI. 
SHBBIFP*8 COURT UNI^BB WBIT OP INQUIBT. 

In this Court the Sheriff acts, at times^ in k judicial^ at tSttie*, in u 
minUterial capacity.*^ A writ of inquiry is an inquest of office, to 



852. The Sheriffi notes need not be 
filed; Mat^/Uld v. Brearey, tupri. 
When an Under-sheriff refused to pro- 
duce his notes, after the Court had re- 
quired their production, the Court made 
him pay the costs consequent on such 
refusal? MetecUfe v. Party, 3 Dowl. 98; 
but he is not answerable for his agent's 
conduct in withholding them, unless it is 
shown that the latter acted under his 
direction ; ibid. In Flower v. Adatntf 
8 Dowl. 292, Patteson J. said to counsel 
on moving for a rule nisi, " as you were 
at the trial I will take a statement of 
the facts from you without the produc- 
tion of the Recorder's notes on applying 
for the rule nisi ; '* see Lawlor ▼. CU- 
nunt, ibid. 680. The affidayit verify- 
ing the IJnder-sheri£rs notes need only 
state that the paper annexed contains 
the notes sent by the Under-riieriff to 
the Court ; Hellinnfs v. Stevens, 4 Tyr. 
1001. Affidavits are admissible on the 
other side of evidence given at the trial 
which does not appear in the notes; 
LHUy V. Johnson, 2 M. & W. 886 ; 
MangeU v. CowUy, 2 Sc N. B. 588; 
but when a rule for a new trial is moved 
for on the Under-sheriff's notes on the 
ground of the absence of evidence to 
warrant the verdict of the jury, it is not 
competent for the other party to use 



affidavits; Jones v. Howell, 4 Dowl. 
176; the Court will not compel the 
Under-sheriff to make an affidavit of 
circumstances which occurred at the 
trial; Power v. Borton, 8 Hodg. 14. 
Where a new trial is moved for as 
against evidence it is not necessary there 
should be an affidavit stating the ground 
of motion ;, Hetning v. Acketman, 2 D. 
& L. 788! The circumstance of the 
Under-sheriff having refused to certify 
does not preclude a party from applying 
for a new trial within the proper time, 
and on such application the Court will 
judicially notice the record; AngeUr, 
Iter, 5 M. & W. 600 ; 7 Dowl. 846. So 
without a certificate to stay proceedings 
defendant may afWr execution apply to 
enter a suggestion to deprive the plain- 
tiff of costs ; Johnson v. Veal, 5 M. & 
W. 276 ; Ba*iby v. Oliver, 7 DowJ. 487. 
The Under-sheriff should state in what 
way he left the case to the jury ; Balph 
V. Marvey, 1 Q. B. 848. The Court 
will not pernit the judgment to be en- 
tered without costs ; 2 Sc. N. C. 444. 

* The forms of posiea and jttdgmewt 
are to be found in Beg. Gen. Hil. T. 
1858, Sch. 

^ See Carntt v. SmaUpage, 9 Rast^ 
888. 



76 COU&T UVDER 

inform the conscience of the Court. The Court itself may assess 
When the damages.^ After judgment by default, or on demurrer, or nul 

necesaary. jjgi record, where the judgment was interlocutory, which was 
always the case in assumpsit, covenant, case, trespass^ and replevin 
(in debt and ejectment being Jinal) the amount of damages was, 
before The Common Law Procedure Act, 1 85S, ascertained by a 
writ of inquiry; but that Act, after abolishing rules to compute, 
makes every judgment of default Jinal, in actions brought to re- 
cover a debt or liquidated demand in money,^ and enacts that " in 
actions in which it shall appear to the Court or a judge that the 
amount of damages sought to be recovered by the plaintiff is sub- 
stantially a matter of calculation, it shall not be necessary to issue 
a writ of inquiry;" but that it may be referred to one of the 
masters. In actions, therefore, other than for a debt or liquidated 
demand in money, the mode of proceeding is just as it was before 
the Act; that is to say, the judgment is interlocutory, and the 
damages are adjudged by the Court itself, or by a writ of inquiry. 
In actions of the kind described in the Act, the plaintiff, after 
signing Jinal judgment, may issue a writ of inquiry, or he may 
apply to the Court, or to a judge, to refer the amount to one of 
the masters* 

Writ of Inquiry, 

Victoria, &c. To the Sheriflf of TT. greeting: "Whereas A. B. lately in our 
Court before us [C. P. '* before our justices" oi' ia Exck. " before our baruus of our 
Exchequer*'] at Westminster, by his attorney sued C»D. for [as in declaration]. 
And such proceedings were thereupon had in our said Court that the said A, B. 
ought to [Uo]^ recover against the said C. D. his claims on occasion of the premises. 
But because it is unknown to our said Court what claims the said J, B, hath by 
means of the premises aforesaid ; therefore we command you that by the oath of twelve 
good and lawful men of your bailiwick you inquire what chiim the said A. B. hath 
as well by means of the premises aforesaid as for his costs and charges by him about 
his suit in this behalf expended aud that you send to us [C. P. "to our justices" or 
** to our barons"] at W. &c. on the inquisition which you shall thereupon take under 
your seal and the seals of those by whose oath you shall take that inquisition toge- 
ther with this writ. Witness &c.** 



* B)-uc€ V. Rawlins, 8 Wils. 61 ; Uniformity of Process Act, and made 

Goodwin t. WiUJur, Yell. 161 ; 1 Roll. returnable on any day certain in term or 

Abr. Damages^ L. P. 678 ; Oould v, vacation (1 Will. 4, c. 7, s. 1). It is so 

Hammer sley, 4 Taunt. 148 ; Bridport returnable when issued out of the Court 

V. Jones, 3 M. & Qr. 687 n. (a) ; and of C. P. at Durham, 2 & 8 Vict. c. 11, s. 

see Boldiss y. Oitcay, 2 Saund. 107, n. 17. A Court of Error may now award it, 

2; and Fries v. Green, 16 M. & W. 850. 1 6 & 16 Vict. c. 76, s. 167. When issued 

^ 15 & 16 Vict. c. 78, ss. 92, 98^ 94. under s. 208, after same act it is tested 

*-' Where the judgment is final. on the day it issues, and is made retum- 

•* The writ is engrossed on parch- able immediately after the execution 

ment, sealed and signed (except in Q. B. thereof. As to the time of giving notice 

Tidd, 9th edit* 674), the day on which it of inquiry, &c., short notice, continuance, 

is to be executed should be indorsed &c., see a9tte,p. 69,and 16 & 16 Vict. c. 

uj^on it, and 4f left at the Sheriff's office, 78, s. 97, Reg. Gen. Hil. T. 1853. The 

(which should be the day before at Court has allowed the notice to be 

latest), the Sheriff will summon a jury served at the last place of abode of the 

accordingly. It is tested on the day on defendant, and by putting it up in the 

Trhich it issued, in actions within the master's office ; Pro&«m ▼. Locock, 1 
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Reg. Gen. Hil. T. 1858, r. 46, says, '* There ^hall be no rule 
for the Sheriff to return a good jury upon a writ of inquiry, but 
an order shall be made by a judge upon summons for that purpose." 

It is usually executed before the Sheriff or his deputy. Where, Before 
however, some difficult point of law is likely to arise, or where whom ex- 
the facts are important, it may, by leave of the Court, or a judge, ««"*«d. 
be executed before a judge, at sittings or Nisi Prius, He there 
acts ministerially in aid of the Sheriff. If the venue be laid in 
Middlesex or London, it may be executed before the Oh. Justice, 
or Ch. Baron.^ 

It is usually executed where the venue is laid ; but under special 
circumstances, it might be executed elsewhere. Also, in local 
actions, the writ may be executed (by order of the Court in which 
such action shall he depending, or any judge of any of the superior 
Courts of law at Westminster,) in any other county, or place, than 
that in which the venue is laid ; ^ and the Court may order a sug- 
gestion to be entered on the record to that effect. It may be 
executed the same day that it is made returnable.*^ 

To execute this writ, he musty at once, enter all liberties or 
franchises.^ Hie Court will not stay the execution of this writ, at 
the instance of any person, unless such person he a party to the 
'suit: for instance, on the motion of the Sheriff; although he could 
show that, in executing it, his personal liberty was in danger, from 
the warrant of the Speaker of the House of Commons, or the like.^ 
The number of the jurymen may exceed twelve. Where a writ of When, 
the kind was executed at the bar of the Court of K. B. in an where, and 
action of Scand. Mag^ brought by the Duke of York (afterwards l»ow exe- 
James II.) against Titus Oates, fifteen wtre sworn upon the jury, "*^ * 
and gave all the damages lard in tiie declaration, viz« 100,000/. In 
that case, the Sheriff of Middlesex sat in Court covered, at the 
table below the judges.^ 

It was, before The Common Law Procedure Acty 18/)d, the 
universal practice, whenever the damages were mere matters of 
calculation, to have them assessed by one of the masters, with- 
out any writ of inquiry at all ; thus, in actions on bills of ex- 
change and promissory notes ;8 in covenant for non-payment 
of rent ; ^ of money lent on mortgage ; ^ or in an action on an 
award ;^ or the like. But the rule was in practice confined to 
those cases where it appeared on the declaration that the action 
was brought on the instruments themselves.^ Where the damages 
were not mere matters of calculation, the Court would not so refer 
it ; and a writ of inquiry was necessary. Thus on a covenant to 
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indenmify ;* on a foreign judgment;^ and on a bill of exchange 
payable in foreign money ;^ an^ eren in assumpsit for a liq[uidated 
sum due upon an agreement ; ^ the Court would not refer it. So, 
too, where the damages were not nominal^ in debt (when the judg- 
ment was Jinal) as well as in any other form of action, a writ of 
inquiry was issued ; thus, in an action of debt for foreign money, 
a jury found the value of the money; so in use and occupstion, on 
a quantum meruit.* What alteration has been made by The Com* 
\ Law Procedure Actf lS5Sf has been fully explained in a former 
i?e. 
inhere there is judgment by default as to part, and issue joined 
as to the residue; or, when one of several defendants suffers 
judgment by defeult, and the other pleads to issue ; or, if there be 
a demurrer to one count, and an issue of fact raised on the other, 
a writ of inquiry is not issued ; the damaees, in such cases, are as« 
sessed by the jury, who try the issues, by vfrtue of the precept 'issued 
by the judges of assise/ But, if plaintiff have obtained judgment 
on the demurrer, he may execute a writ of inquiry, as to that 
count, and enter a nolle proseaui as to the other : provided he do 
Demunnr to so before final judgments W here there is a demurrer as to part, 
part and and judgment by default as to the residue, plaintalF may either 
b ^dMTlt *^*'^ ^^ ''^^"^^ ^^ ^^ demurrer, and then execute a writ of 
t/nddne. ■■^^l^' J <^ ^^ judgments, or, execute a writ of inquiry at once 
OD the judgment by defeult, and assess contii^ent damages on tha 
demurrer,^ The writ must be executed against all the defendants 
who have suffered judgasent by default jointly and net aeparately. 
If a several final judgment be entered up, in such a case it will be 
error.* In actions ex eomtraetu^ where one suffers judgment by 
default, and the other pleads, and obtains a verdict, no writ of 
inquiry can issue against the one who has suffered judgment by 
default ; for it appears, by the verdict, that he had no cause oif 
action agaiost either. In actions e9 delicto it is otherwise ; for one 
may he guilty and the other not guilty. 
Where one What evidence is the ShertfF to admit on the inquest? 
iuffen jttdg- In order to form a correct notion of this, he must know what 
d^ult ud ^^^*"^'*' ^'*^ ^'^^'^ ^ l^ record hy a judgment by drfault* 
another ^° > former page has beeii stated the effect of a plea of 
pleads and payment of money into Court, as an admission of record. The 
has a Tetw efleot of an admission made by such a plea, and of a judg- 
^^^ ment by default, seem strictly analogous; and the authorities 

may be mutually brought in aid. Upon the common, indebitatue 
counts the effect of such a judgment is, that tiie cause of action, 
as alleged in the declaration, is thereby admitted; and the 
BTidenee. only disputable point is the amount: thus, on a declaration for 
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work and labour, the judgment by default admits the fact of totM 
work and labour having been done for the plaintiff, and therefore 
that B<Hnelhing is due ; but defendant (the amount only being in 
dispute) may cro8s<-examine plaintiff's witnesses as to whether cer- 
tain portions of the work had been done on the retainer of the 
defendant ; and seemingly put any questions which tend to reduce 
the amount.* But, he will not be allowed to give evidence of 
fraud, or of any other matter, which would render a contract void; 
because the validity oC the contract is admitted.^ Nor will he be 
allowed to give in evidence, to reduce die amount, any matter 
which might have been the subject-matter of set-off;^ or any fact Bx eon- 
which would be a -bar to the action, if pleaded.^ Upon a gpedal tnctn. 
count, the judgment by default admits the contract as alleged; and 
the amount akme can be inquired into. Thus if the action be 
brought on a bill of exchange, or promissory note, and defendant 
let judgment go by default, it need neither be proved nor produced. 
Formerly it was considered necessary to produce the instrument, 
to satisfy the jury, that nothing had been paid on account of it ; 
and, if not produced, the jury were directed to find nominal da- 
mages only. But, this has been altered ; and the law now is, as 
already stated, that the instrument need not be produced," except 
for the purpose of recovering interest/ If, however, the sum be 
laid under a videlicet^ as the judgment by default would not admit 
that exact sum to be due, the instrument must be produced; and 
if it require a stamp, properly stamped.^ In actions ex tUlicto, or, 
where the damage actually sustained by the plaintiff is the measure 
Qf the damages to be given by the jury, if* the plaintiff do not 
prove the nature of the injury, and the amount of ^he damage 
sustained by him, the jury should give nominal damages only. 
But where the jury are to infer the amount of the damages from 
the nature of the injury, the jury may giv^ more than the nominal 
damages, without any evidence of the damage being given : thus. Ex delict«w 
in an action for words imputing subornation of perjury to the 
plaintiff, at the execution of the writ of inquiry, the counsel for 
the plaintiff offered no evidence, but merely addressed the jury, 
who gave 50L damages ; and the Court held that they had not es- 
timated damages erroneously .^ In replevin : ^ if the goods have 
not been delivered on the replevin, damages are recoverable as 
well for the value of the goods as for their detention : if the goods 
were delivered, which, in general, is the case, damages for the de- 
tention only are recoverable — usually four guineas^ — the supposed 
price 0£ the replevin bond. But the avowant, or person making 
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cognisance, may also have a writ of inquiry, to ascertain the 
arrears of rent, the value of the goods distrained, and so forth« 
By 7 Hen. 8, c. 4, s. d, *' avowants and persons making cognizance 
for rents, customs, and services, if their avowries or cognizances 
be found for them or the plaintiff be otherwise barred, are to 
recover damages and costs as the plaintiff would have done if he 
had recovered. The 21 Hen. 8, c. 19, s. 8, extends this to avow* 
ries and cognizances, to distress damage feasant or other rent or 
rents upon any distress taken in the lands or tenements.* By 
1 7 Car. 2, c. 7, s. 2, *' whensoever any plaintiff in replevin shall 
be nonsuit before issue joined, in any suit of replevin by plaint or 
writ lawfully returned, removed, or depending in any of the king's 
Courts at Westminster, that the defendant making a suggestion in 
nature of an avowry or cognizance for such rent, to ascertain the 
Court of the cause of distress, the Court upon his prayer shall 
award a writ to the Sheriff of the county where the distress was 
taken, to inquire by the oaths of twelve good and lawful men of 
his bailiwick, touching the sum in arrear at the time of such dis- 
tress taken and the value of the goods or cattle distrained : and 
thereupon notice of fifteen days shall be given to the plaintiff or 
In repleyin. his attorney in Court, of the sitting of such inquiry; and thereupon 
the Sheriff shall inquire of the truth of the matters contained in 
Sdch writ, by tlie oaths of twelve good and lawful men of his 
county: and upon the return of such inquisition, the defendant 
^hall have judgment to recover against the plaintiff the arrearages 
of such rent, in case the goods or cattle distrained shall amount 
unto that value : and* in case they ahall not amount to that value, 
then so muth as the value of the said goods and cattle so dis- 
trained shall amount unto, together with his full «osts of suit : and 
shall have execution thereupon by fieri facias or elegit, or other- 
wise as the law shall require. And in case ifuch plaintiff shall be 
nonsuit after cognizance or avowry made, and issue joined, or if 
the verdict shall be given against such plaintiff; then the jurors 
that are impanelled or returned to inquire of such issue, shall at 
the prayer of the defendant inquire concerning the sum of the 
arrears, and the value of the goods or cattle distrained; and 
thereupon the avowant, or he that makes cognizance, shall have 
judgment for such arrearages, or so much thereof as the goods or 
cattle distrained amount unto, together with his full costs, and shall 
have execution for the same by fieri facias or elegit^ or otherwise, 
as the law shall require." By s. d, '* if judgment in any of the 
Courts aforesaid be given upon demurrer lor the avowant, or him 
that maketh cognizance for any rent, the Court shall at the prayer 
of the defendant award a writ to inquire of the value of such dis- 
tress ; and upon the return thereof judgment shall be given for 
the avowant, or him that makes cognizance as aforesaid, for the 
arrears alleged to be behind in such avowry or cognizance, if the 
goods or cattle so distrained shall amount to that value ; and in 
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case they shall not amount to that value, then for so much as the 

said goods or cattle so distrained amount unto, together with his 

full costs of suit, and shall have like execution as aforesaid." 

Where there was a nonsuit, and a retomo habendo awarded, it was 

held that the avowant might execute a writ of inquiry after a writ 

of second deliverance.* The Common Law Procedure Act^ 1858, Ejectments. 

s. ^08, provides (m ejectment) that if a judgment be affirmed in error, 

or the proceeding in error be discontinued, the claimant may, on 

application, have this writ to inquire as well of the mesne profits 

as of the damage by any waste committed after the first judgment 

in ejectment. 

Whether a writ of inquiry can issue, after an imperfect verdict, 
seems very doubtful. In Dewell v. Marshall the writ was granted, 
after a defective verdict, in replevin of a distress for a poor's rate.** 
In Sharpe v. Culpepper the jury, not having ascertained the value 
of the arrears of rent, it was held that the omission could not be 
supplied by a writ of inquiry.^ 

Return. 



to wit. J t 



The execution of this writ appears in the inquisition hereunto annexed. 

The answer of High Sheriff.* 

An inquisition indented taken at on before « Sheriff of 

j" the county aforesaid by virtue of a writ of our Lady the Queen to the said 
Sheriff directed and to this inquisition annexed to inquire of certain matters in the 
said writ specified by the oaths of ^. ^. C. [nanus of tke jurors] honest and lawiiil 
men of the said county who being chosen tried and sworn upon their oath say that A. B, 

in the said writ named hath sustained damages to the amount of £ besides his 

costs and charges by him about his suit in that behalf expended and for those costs 
and charges to iOsS [or " that the arrears of rent due from the said C. D, to the said 

A. B. on the day of — that is to say at the time of such distress taken 

amounted to the sum of £ and the jurors aforesaid upon their oath afiiresaid 

further say that at the time of the distress taken the value of the cattle distrained 

was £ ." ' In witness whereof as well I the said Sheriff as the said jurors 

have set our hands and seals to this inquisition the day and year above written." 



Section VII. 
•COMPENSATION COURT. 



A Compensation Court is a court wherein the Sheriff, personally, Nature of 
or by deputy, presides, to assess compensation to a person whose court 
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property is to be taken from hm, or to be injuriously affected, by 
some public company, under the powers of some act of Parlia- 
ment. This Court and its machinery are unknown to the common 
law. To the language of the legislature, therefore, we must 
always look for instruction, whether the question be one of form^ 
or substance, the rights of the parties, the nature of the com- 
pulsory power, or the jurisdiction and duties of the Sheriff. In 
the year 1845, it was found expedient to comprise^ in General 
Acis^ sundry provisions relating to the construction, constitution, 
and management, of the acquisition of lands, required for under- 
takings or works of a public nature, and the compensation to be 
made for the same; as well for the purpose of avoiding the 
necessity of repeating such provisions in each of the several 
acts relating to such undertakings, as for ensuring greater uni- 
formity in the provisions themselves. The general acts are 
'*The Companies Clauses Consolidation Act, 1845,'* (8 & 9 Vict, 
c. 16), *'The Lands Clauses Consolidation Act, 1845," (8 & 9 
Vict. c. 18), and "The Railways Clauses Consolidation Act, 
1 845/* ( 8 & 9 Vict. c. £0), each of which (save so far as it may 
be expressly varied or excepted by any particular act), is to be 
incorporated with such particular act, form part of such particular 
act, and be construed together therewith, as forming one act. 

In a question of disputed compensation, the promoters of the 
undertaking must, first of all, give a ten days' notice to the 
other party of their intention to cause a jury to be summoned for 
settling the amount.* That done, they are then to issue their 
warrant to the Sheriff, requiring him to summon a jury for that 
purpose;** or, " if the Sheriff be interested in the matter in dispute, 
application is to be made to some coroner of the county, in 
which the lands in question, or some part thereof, shall be 
situate ; and, if all the coroners of such county be so interested, 
application may be made to some person having filled the office 
of Sheriff^ or coroner in such county, and who shall be then 
living there, and who shall not be interested in the matter in 
dispute ; and with respect to the persons last mentioned, pre- 
ference shall be given to one who shall have most recently served 
either of the said offices ; and every ex-sheriff, coroner, or ex- 
coroner, shall have power, if he think fit, to appoint a deputy or 
assessor." But as this direction, in respect of the interest of the 
Sheriff, is introduced for the protection of the party against 
whom the interest might operate, such person may waive it.^ 

Upon the receipt of the warrant, the Sheriff summons a jury 
of 24 indifferent persons, duly qualified to act as common jury- 
men in the superior courts, to meet, at a convenient time and 
place, to be appointed by him, for that purpose ; such time not 
being less than 14, nor more than 21 days, after the receipt 
of such warrant; and such place not being more than 8 miles 



» 8 & 9 Vict. c. 18, 38. 
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distant from the lands in question^ unless by consent of the parties 
interested; and he sha\\ forthwith give notice to the promoters 
of the works of the time and place so appointed by him.* Out 
of the jurors appearing upon such summons, a jury of 12 persons 
shall be drawn by the Sheriff, in such manner as juries for trials 
of issues joined in the superior courts are by law required to 
be drawn ; and, if a sufficient number oT jurymen do not appear, 
in obedience to such summons, the Sheriff shall return other 
indifferent men, duly qualified as aforesaid, of the bystanders, 
or others that can speedily be procured, to make up the jury 
to the number aforesaid; and all parties concerned may have 
their lawful challenges against any of the jurymen, but no such 
party shall challenge the array.** The Sheriff shall preside on How in- 
the said inquiry ; and the party claiming compensation shall be ^^"7 con- 
deemed the plaintiff, and shall have all such rights and privileges ^^^* 
as the plaintiff is entitled to in the trial of actions at law ; ^ and, 
i£ either party so request in writing, the Sheriff shall summon 
before him any person considered necessary to be examined as a 
witness touching the matters in question; and, on the like re- 
quest, the Sheriff shall order the jury, or any six or more of 
them, to view the place or matter in controversy, in like manner View, 
as views may be had in his trial of actions in the superior courts.^ 
If the Sheriff make default in any of the matters to be done by Sheriff or 
him, in relation to any such trial or inquiry, he shall forfeit ^fty iuryman 
pounds for every such offence, and such penalty shall be recover- ™«l^ing de- 
able by the promoters of the undertaking by action in any of the ^^ 
superior courts. And, if any person summoned and returned 
upon any jury under this or the special act, whether common or 
special, do not appear, or, if appearing, he refuse to make oath, 
or, in any other manner, unlawfully neglect his duty, he shall, 
unless he show reasonable excuse to the satisfaction of the Sheriff, 
forfeit a sum not exceeding ten pounds; and every such penalty 
payable by a Sheriff or juryman shall be applied in satisfaction 
of the costs of the inquiry, so far as the same will extend; 
and, in addition to the penalty hereby imposed, every such 
juryman shall be subject to the same regulations, pains, and 
penalties, as if such jury had been returned for the trial of 
an issue joined in any of the superior courts.* " If the party Olainumt 
claiming compensation shall not appear at the time appointed for not appear- 
the inquiry, such inquiry shall not be further proceeded in, but ^°8* 
the compensation to be paid shall be such as shall be ascertained 
by a surveyor appointed by two justices. Before the jury pro- Juror's 
ceed to inquire of and assess the compensation or damage in ^^* 
respect of which their verdict is to be given, they shall make 
oath that they will truly and faithfully inquire of and assess 
such compensation or damage, and the Sheriff shall administer 
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such oath as well as the oaths of all persons called upon to give 
Damages evidence.* '* Where such inquiry shall relate to the value of 
^^^L^ lands to be purchased, and also to compensation claimed for 
**"*^' injury done or to be done to the lands held therewith, the jury 
shall deliver their verdict separately /or the sum of money to be 
paid for the purchase of the lands required for the works, or 
of any interest therein belonging to the party with whom the 
question of disputed compensation shall have arisen, or which, 
under the provisions herein contained, he is enabled to sell or 
convey, and for the sum of money to be paid by way of com^ 
pensation for the damage, if any, to be sustained by the owner 
of the lands, by reason of the severing of the lands taken from 
the other lands of such owner, or otherwise injuriously affecting 
such lands by the exercise of the powers of this or the special 
The Sheriff act, or any act incorporated therewith." •* And " The Sheriff, 
to give before whom such inquiry shall be held, shall give judf^mentfor 
judgment ^^ purchase money, or compensation assessed by such jury ; and 
the verdict and judgment shall be signed by the Sheriff; and, 
being so signed, shall be kept by the clerk of the peace among 
the records of the general or Quarter Sessions of the county, in 
which the lands or any part thereof shall be situate, in respect of 
which such purchase money or compensation shall have been 
awarded ; and such verdicts and judgments shall be deemed records.^ 
** On every such inquiry before a jury, where the verdict of the 
jury shall be given for a greater sum than the sum previously 
Costs. offered by the promoters of the undertaking, all the costs of such 

inquiry shall be borne by the promoters of the undertaking ; but 
if the verdict of the jury be given for the same, or a less sum, 
than the sum previously offered by the promoters of the under- 
taking ; or, if the owner of the lands shall have failed to appear 
at the time and place appointed for the inquiry, having received 
due notice thereof, one half of the costs of summoning, impanel- 
ling, and returning the jury, and of taking the inquiry, and 
recording the verdict and judgment thereon, in case such verdict 
shall be taken, shall be defrayed by the owners of the lands, and 
the other half by the promoters of the undertaking, and each 
party shall bear his own costs, other than as aforesaid, incident to 
Special such inquiry."** If either party desire any such question of dis^ 
J^T* puted compensation as aforesaia to be tried before a special jury, 

such question shall be so tried, provided that notice of such 
desire, if coming from the other party, be given to the promoters 
of the undertaking before they have issued their warrant to the 
Sheriff; and for that purpose the promoters of the undertaking 
shall by their warrant to the Sheriff require him to nominate a 
special jury for such trial; and thereupon the Sheriff shall, as 
soon as conveniently may be after the receipt by him of such 

* Sect. 48. SotUh Eastern Railway Company ; 11 

b Sect. 49. G. B. 169, as to costs under s. 68. In 

« Sect 50. Error, 21 L. J.%C. P. 122. 

«* Sect 51, see Richardson ▼. The 
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Warrant, summon both the parties to appear before him, by 
themselves or their attornies, at some convenient time and place 
appointed by him for the purpose of nominating a special jury 
(not being less than five nor more than eight days from the 
service of such summons); and at the place and time so ap- 
pointed the Sheriff shall proceed to nominate and strike a special 
jury, in the manner in which such juries shall be required by the 
laws for the time being in force to be nominated or struck by the 
proper officers of the Superior Courts, and the Sheriff shall ap- 
point a day, not later than the eighth day after striking of such 
jury, for the parties or their agents to appear before him to 
reduce the number of such jury, and thereof shall give four 
days notice to the parties; and on the day so appointed the 
Sheriff shall proceed to reduce the said special jury to the 
number of twenty, in the manner used and accustomed by the 
proper officers of the Superior Courts." The special jury^ on 
such inquiry^ shall consist of twelve of the said twenty, mho shall 
f.rst appear on the names being called over, the parties having 
their lawful challenges against any of the said jurymen ; and if a 
full jury do not appear, or if after such challenges a full jury 
do not remain, then, upon the application of either party, the 
Sheriff shall add to the list of such jury the names of any other 
disinterested persons qualified to act as special or common jury* 
men, who shall not have been previously struck off the aforesaid 
list, and who may then be attending the Court, or can speedily 
be procured, so as to complete such jury, all parties having their 
lawful challenges against such persons ; and the Sheriff shall 
proceed to the trial and adjudication of the matters in question 
by such jury, and such trial shall be attended in all respects 
with the like incidents and consequences, and the like penalties 
shall be applicable, as hereinbefore provided in the case of a 
trial by common jury.^ Any other inquiry, than that for the trial 
of which such special jury may have been struck and reduced as 
aforesaid, may be tried by such jury, provided the parties thereto 
respectively shall give their consent to such trial. No juryman 
shall, without his consent, be summoned or required to attend 
any such proceeding as aforesaid more than once in any year. 

The Sheriff may be compelled by mandamus to impanel a 
jury,&c.»» 

With regard to the persons entitled to compensation, it may Who enti- 
be laid down, as a general rule, that any one who has any benef" tied to 
cial interest in the land to be so purchased or taken, is entitled to «p™pcn8a- 
compensation. The Lands Clauses Consolidation Act throughout ^^ 
uses the words parties interested in such lands, or parties enabled 
to sell and convey or release the same.^ In a subsequent clause 
of the same Act, a tenant at will is alluded to; but this refers to 
the preceding clause, which speaks of a tenancy for a year, or from 
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year to year, and not of a tenancy at will. Whether a tenant at will 
can claim compensation or not has not been determined ; but, if he 
can show a beneficial interest, why should he be excluded ? the difli* 
culty seems one of evidence only. There are (as it is said) interests. 
For what for which compensation, unless expressly provided for, cannot be 
compensa- assessed ; such as the goodwill of a business, tenant's fixtures, 
tion is improvements, the chance of a beneficial renewal of a lease, and 
claimaue. ^j^g like.* In the case, in which these matters came under the 
consideration of the Court, tenant's fixtures and improvements 
were excluded, because the tenant there had not any legal interest 
in them. The chance of a beneficial renewal of a lease, unless 
expressly provided for, would fall under the same category.'' 
But, if there be a covenant for renewal, without any express 
provision in the special Act itself, is the tenant not to be com^ 
pensated for his loss ? Again, the goodwill of a business has, 
over and over again, been recognised as an existing and valuable 
interest.*' Is the proprietor of this to receive no compensation 
for his loss ? Goodwill, where the profits of the business result 
entirely from penonal skill of the pai:ty employed, as in the case 
of a surgeon, or an attorney, may not be recognisable as valuable 
interests ; but such a goodwill as attaches upon property rather 
than upon individual skill, as in the case of a public house, 
grocer's shop, and the like, has oflen been recognised as a 
valuable interest at law and in equity. Again, if the injury be 
the necessary consequence of the public works, and one more or 
less affecting the whole neighbouring property, as if it be caused 
by the stoppage of public thoroughfares, and so cause to a shop 
or public house a diminution in business, the proprietor of such 
a shop or public house may not be entitled to compensation ; 
for, independently of considerations of public policy, such an 
injury seems too remote for calculation ; such a case differs 
widely from that where the very house or shop is destroyed ; or, 
where it is virtually so, by being within the distance prescribed by 
the particular act. 

A person entitled to a mere easement may claim compensation.** 
A person is entitled to compensation for any damage that may be 
sustained by him, by reason of the execution of the works ; * 
thus, if he can show that he may sustain an injury from lowering 
a road to his land, abutting on the works, by impeding the access 
thereto, rendering additional fences necessary, or, by cutting off 
access by an embankment, and compelling him to open fresh 
communication, he will be entitled to compensation for such 



■ R. V. Liverpool and Manchester parte Farlow, 2 B. & Ad. 341 ; R. v. 

Railway Company, 4 Ad. & E. 660. Hungerford Market Company, 4 B. fc 

b Id Corrigall v. L. and B. R. Co, Ad. 692, 694 ; Smith's Comp. of Merc, 

evidence of loss of goodwill, <fcc., was Law, tit. OoodwilL 
admitted to show that the hou.«e had •* Tkicknefise v. Lancaster Canal Com" 

been deteriorated in value. 6 M. & G. pany, 4 M. & W. 492. 
219. e 8 «6 9 Vict. c. 18, s. 18. 

c Kennedy v. Lee, 3 Mer. 441 ; ^ar 
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injuries.^ The jury are not, it is said, to give speculative damages. Speculative 
They would not be authorised, it is true, in awarding damages for damages, 
mere imaginary evils ; but, when it is proved or admitted that, 
in the execution of the works, a certain act is to be, or is done, 
they must, as men with reasoning faculties, speculate upon, or 
rather consider the nature of such act, and all its probable as 
well as necessary consequences. ** Reason," says Bentham, " pro- 
ceeding on the data furnished by experience, is capable of appre- 
ciating the different degrees of probability, and reaching that 
point of likelihood, which, in ordinary language, has received 
the name of moral certainty. The light by which we walk 
does not manifest to us the first principles of nature, or acquaint 
us with the utmost limits of her power ; but it is sufficient for 
ffuiding our judgment in the ordinary transactions of life, and 
judicial decisions rest on the very same foundation." When 
the inquiry relates to the value of lands, &c. to be purchased, 
and also to compensation claimed for injury done, or to be 
done to lands, houses, good-will, &c., the jury ought to be directed 
to return, and they ought to return their verdict separately for 
the sum of money to be paid for the purchase, and for the 
sum of money to be paid by way of compensation. The Sheriff 
should not neglect this separate finding; for, as to stamp duty 
and other things, the omission creates great confusion to public 
companies. A verdict conjunciim would not be considered a 
nullity.** So where there are several interests to be compen- 
sated for, an assessment in one gross sum would be irregular, 
if not, in such a case, a nullity.^ The proceeding before the Hov in- 
jury must be consistent with the precept, and the precept con- ^^U c<"^- 
sistent with the notice. The land, therefore, mentioned in the ^^'^^^ 
precept, must be what is contained in the notice.^ On the in- 
quiry, the party claiming compensation shall be deemed the 
plaintiff, and shall have all such rights and privileges as the 
plaintiff is entitled to, in the trial of actions at law. This was 
introduced to regulate the general course of proceedings, to 
remove doubts concerning the right to begin, and to show, in 
other respects, how the inquiry was to be conducted. Taking 
together the statute and the general rule laid down by the 
judges as to the right to begin, the party claiming compensation 
will be the person in any case to begin, and if the other side 
produce any evidence he will be entitled to a reply.** In case New trial, 
of misdirection, or even a perverse verdict, there seems to be no ^' 



» Reg, V. JE, C. R. Co., 2 Q. B. 847 ; and W. Road, 6 Ad. k E. 578. 

Reg. Y. B, and B. R. Co,, cited in <* Stone y. Commercial R, Co., i Myl. 

Wa^ord^t Law oiBaWw&js, 195, & Or. 122; 1 £ailw. G. 403. See 

»> InreL, and Q. R Co., 2 Ad. & E. Walker v. L. and B. R, Co, 8 Q. B. 

684 ; Corrigall v. L. and B, R. Co. 744. 

6 Sc. N. 0. 264 ; 8 & 9 Vict. c. 18, s. • The King v. Gardner, 6 Ad. & E. 

63. 117 ; Jieg. v. Sheriff' of W., 2 Eailw. C. 

"^ See Rex Y. The Trustees of the N, 661 ; Phill. Bv. 836. 
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remedy either by motion for an inquiry de novo, or by mandamus 
for a second precept.* 

Notice by Company.^ 

We being the promoters of a certain public undertaking called incof' 

porated by an act of parliament made and passed in the year of the reign of, &e, 

intituled An Act &c. do hereby give you notice that for the purpose of carrying out 
the said undertaking and executing the works thereof we shall and do require from 
you all your right title claim benefit and interest of and in a certain dwelling-house 

and premises with the appurtenances situate and being at No. N. Street E. 

Road in the parish of in the county of M. and now in the occupation of 

[or " of and in a certain piece or parcel of land situate and being &c. that is to say"} 
[here describe what it to be taken] ; and we do also hereby give you notice that we 
do intend and shall on the expiration of ten days from the service of this notice upon 
you issue our warrant to the Sheriff of the county of M. to require him to summon a 
jury to assess the value of your interest in the premises and the amount of compen- 
sation you may be entitled to from us in respect of the works of the said under* 
taking : And we do also give you notice that we are ready and willing to give you 

as and for the price and value of your said interest in the premises the sum of £ 

and for compensation for any injury you may sustain by reason of the premises we 

are ready and willing to give you £ .^ Given under our common seal and hands 

this &c. 

To . 

Notice by Claimant,^ 

Whereas I am the owner and lessee for a term of years yet to come and nn* 

expired of and in a certain dwelIing*house and premises with the appurtenances now 

used and occupied by me as a public house and known by the name or sign of 

situate at in the parish of in the county of M. and within fifty feet of the 

L. and B. Railway which said public house [will be] has been and is deteriorated in 
value by the construction of the said railway : Now I do hereby give you notice and 
require of you within twenty-one days from the service of this notice upon you te 
issue your warrant to the Sheriff of the said county of M. requiring him by the said 
warrant to summon a jury to inquire into and assess the value of my interest in the 
premises and the amount of compensation I am entitled to for the loss and injury 
[that may be] sustained by me by reason of the premises ; and I further give yoti 
notice that I am ready and willing to take for my interest in the premises the 

sum of £ and for compensation for such loss and injury the sum of £ — »• 

Dated, &c. 

To 

Warrant.^ 

M. 7 Whereas we the promoters &c [as in notice suprd] on the day 

to wit, 5 of ^'^' ^8 — pursuant to the statute in such case made and provided 

did cause to be served a certain notice in writing under our common seal personally 

upon '• of which said notice was and is in the words and figures following [nofo'cf]. 

And whereas the said hath not accepted the o£fer therein contained or any 

* Reg. V. Eastern C. R. Co,, 2 Dowl. Sheriff and he a shareholder (which 

N. C. 946. they must know from their own books), 

^ A notice from the Co. has the effect the warrant cannot be directed to him, 

of creating the relation of vendor and ante, p. 82, but when there are two 

purchaser ; a Bill or claim in equity, or a persons, as in Middlesex and in some 

mandamus at law, will lie. WcUker v. E, counties of cities, constituting one officer, 

C R, Co,, 6 Hare 594 ; Rex. v. Hui^ it ought to be directed to the one, who is 

geiford Market Co., 4 B. & Ad. 827. not ^ shareholder, and not to the coroner* 

c This is required by s. 38. See Corrigall v. L. and B. R Co., 9 

d See Walker v. L. and B. R. Co., Sc. iJ. C. 241 : LeUom v. BickUy, 6 M, 

Z Q. B. 744. & S. 144. 

^ When there is but one person 
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part thereof and the question of value and compensation still remains disputed be- 
tvreen us : We do hereby require and command you upon the receipt of this our 
warrant to summon a jury to determine the said differences and disputes in the 
premises ; and herein fail not. Given under our common seal this &c. 

Company's Notice of Inquiry, 

Take notice that a jury of the county of has been summoned and that an 

inquest will be held upon the value of your interest of and in \at in notice 

and warrant] and the compensation you maybe entitled to from us in respect of the 

public works of the Co. and that the same will be tried on at o'clock 

'a.m. before the Under-sheriff of the said county at the house of commonly 

called the at in the said county [where couneel will attend], Given under 

our common seal this &c. 

To . 

Sheriff's Notice to Company, 

Take notice that I shall hold an inquest and proceed to inquire into the value of 

&c. [a* above] on the day of next at ten o'clock ^.m. at A. in the 

county of W. at the house commonly called when and where you are re- 
quested or some one on your behalf to attend. Dated &c. 

To . High Sheriff 

Request to summon a Witness, 

"We hereby request you to summon on the inquest to be held at on ' 

respecting certain matters in difference between us and one »— who is a 

material witness touching the matters in question. Daied &c. 

To Sheriff of , 

Request to View. 

We hereby request you to order the jury or any six or more of the jury sum- 
moned for the inquest to be held at &c. \as above] to view the place in controversy. 
Dated &e. 

To Sheriff of . 

Inquisition^ ^c* 

W. 1 An inquisition indented taken at on before Sheriff of 

to wit. J the county aforesaid by virtue of a certain warrant to the said Sheriff 
directed under the c(»nmon seal of the L. and B. B. Co. and to this inquisition 
annexed to inquire of certain matters in the said warrant specified by the oath of 

[names of jurymen] honest and lawful men of the said county who being charged 

and sworn upon their oath say that A. B. hath sustained damages to the amount of 

£ ; and the jurors aforesaid upon their oath aforesaid further say that the 

value of the interest of the said A. B, of and in &c. amounts to £ . In witness 

whereof as well I the said Sheriff as the said jurors have set our hands and seals to 
this inquisition the day and year above written. ^ 

Judgment, 

Therefore it is considered that the said A.B.diO recover against the said company 

the said several sUms of £ and £ ; and the defendant in mercy &c. 

High Sheriff. 

* Oaths and affirmations of witnesses Reg. v. The M, and L. it Co. 8 Ad. & 
and jurors, &c. will be found in p. 69. E. 413. These must be sent to the 

b Taiflor V. CUmton, 2 Q. B. 978 ; elerk of the peace to be filed; s. 50. 



90 MINISTERIAL DUTIES 

CHAPTER III. 

HINISTEBIAL DUTIBS. 



His Ministerial duties are at once numerous, complicated, and 
important to himself and others. It is especially upon these 
matters that hook-learning is necessary to him and to his officers, 
for a safe and efficient fulfilment of the requirements of the law. 

His duty to summon juries, attend upon Courts of Record, 5cc. 
first presents itself for consideration. 



Section I, 

Nature of The Courts, upon which he is obliged to attend, in person, or 
hiidatiei. by deputy, are the following:—!. The General and Special Com- 
missions of Oyer and Terminer and Gaol Delivery. 2, The 
Court of General Sessions of the Peace. His duties are wholly 
ministerial, and mainly consist in summoning juries, proclaiming 
the assizes, attending the sittings of the Court, making his return 
to the precepts, and lastly, in carrying into execution the sentence 
of the law on criminals. 
Place of By the d & 4 Will. c. 71, H. M. in Council is empowered, from 

BMize. time to time, to direct at what placet in any county, assizes, and 

sessions of gaol delivery shall be held ; and that they may be 
holden at more than one place in a county on the same circuit ; 
likewise to divide counties, for the purpose of holding assizes 
in different divisions of the same county ; and by the last section 
to direct the Court of C. P. at Lancaster to be holden at any one 
or more places in the county, and to divide the county for 
that purpose. The county of Buckingham, by the 12 & 13 Vict. 
Judge's pre* c. 6, is under like regulations. Before the Commissioners, or 
cept before Judges of assize go on circuit, they issue their precepts to the 
circuit. Sheriffs, to summon jurors for the trial of all issues, whether 
civil or criminal, which may come on for trial at the assizes, 
and directing the Sheriff also to summon a sufficient number of 
special jurymen.* As a printed panel of the common jurors 
summoned must, seven days before the Commission day, be made 
by the Sheriff, and kept in the office for inspection, the Sheriff 
must take care to issue his warrant in time, to satisfy the statute 
in that respect. 



» 15 <c 16 Vict. c. 78, 8. 105. 
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Warranto 

W. j Sheriflf of the county aforesaid to T. D. my bailiff [the bailiff of the 

to wit. { liberty of P.] greeting : by virtue of the precept of Sir J. P. Knt. one of 
the barons of her Majesty's Court of Exchequer of Pleas and of Sir J. T. C. Knt. 
one of the justices of our lady the Queen before the Queen herself at Westminster 
justices assigned to take the assizes in and for the said county I command you that 

you be and appear before the said justices at ^ in the county aforesaid on the 

day of next coming with all writs 8cc. And also that you cause to come 

before her said Majesty's justices at the time and place aforesaid such and so many 
honest and lawful men of the county aforesaid whose names are hereunder written 
to do those things which on the part of our said lady the Queen shall be then and 
there enjoined them ; and I command you also that you make public proclamation 
in and through the whole county aforesaid'' that all those who will prosecute any 
prisoner in any prison or gaol in the county aforesaid or at large on bail that they be 
then and there present to prosecute them as shall be just; and also that you give 
notice to all justices of the peace chief constables coroners stewards and bailiffs of 
liberties within the county aforesaid that they be then and there with their rolls 
records indictments and other memorandums to do those things which in this behalf 
shall belong unto them to be done. And further by virtue of the precept assigned 
to me directed I command you that you have before the said justices at the time and 
place aforesaid the bodies of the several jurors whose names are hereunder written ; 
and that you yourself be then there in your own person to attend do and perform 
nil those things which belong to your office : And that you have then and there the 
names of the said justices chief constables coroners stewards bailiffs of liberties 
jurors &c. Given &c. 

(Seal of office.) High Sheriff 

Warrant to summon Common Jury,^ 

W. ) Sheriff of the said county to T. D. my bailiff greeting : These are 

to wit. ) to will and require you immediately upon sight hereof to warn and 
summon the several persons hereunder named personally to be and appear at the 
court house at on the day of next. 

For Jury on a View, 

W. 1 Sheriff of the said county to T, D, my bailiff greeting : You are 

to wit. j hereby required to warn and summon the several persons here under- 
named personally to be and appear at the next assizes to be held for this county on 
the day of at to try certain issues joined in a cause now pend- 
ing between A, B. plaintiff and C. D. defendant; and the said persona are desired 

and requested to he and appear at the house known hy the sign of in a< 

o'clock in the Tioon of the same day where they will be attended by 

and persons appointed by the Court to show them the premises in question ;^ 

and hereof fail not at your peril. Given &c. 

(Seal of office.) High Sheriff. 



* These warrants, summonses, &c. usual to summon 28 on the Grand Jury, 
are usually to be found printed. If any- Special jurymen are not to exceed 48 in 
thing is to be done within a liberty, the all. He must have notice six days 
warrant should be directed to the bailiff before the Commission day, or six days 
of the liberty. The warrant must con- before the first day of the sittings in 
- tain the stibstance of the precept, and London or Middlesex or adjournment 
by that the Sheriff must be guided in day in London, that a special jury is re- 
framing this warrant. quired : if there be no such notice, no 

^ Proclamation is usually made by especial jury need be summoned. Ibid, 

advertisement in the county newspapers. s. 112. 

® For all issues civil and criminal, 16 <* To this annex a panel of the names 

& 16 Vict. c. 73, s. 105. This form is of the viewers only, 
also sufficient for Grand Juries. It is 



9fl MINISTERIAL S0TI£9 

Return of the Assize Precept» 

The execution of thig precept appears more fully hy divers panels to the sama 
precept annexed and further I have caused to be publicly proclaimed throughout 
mv whole bailiwick that all who shall prosecute against those prisoners be then and 
there to prosecute against them as shall be jdst. I have also given notice to all 
justices of the peace mayors coroners escheators stewards and also to all chief con- 
stables and bailiffs of every hundred and liberty within my county that they be 
then and there in their own person with their rolls records indictments and other 
remembrances to do those things which to their offices in this behalf appertain to be 
done as is within commanded me. 

The answer of High Sheriff." 

Certificate of View,^ 

I do hereby humbly certify that I have caused the place in question to be sbown 
to ^., B,f C, D.f E,, and F, [jurors that aXteiid] in the panel hereunto annexed as 
within commanded and required by the said writ. 

High Sheriff. 

• It must be kept in mind that by The Common Law Procedure Act 

i\5 & 16 Vict. c. 73, s. 104), the several writs of Ven. fac. 
)istringasj and Habeas Corpora juratorum, are abolished* The 
precept issued by the judges of assize is substituted. By that 
the Sheriff is directed to summon jurors for the trial of all 
issues, civil or criminal, which may come on for trial at the assizes. 
They are summoned as before, and divided into lists as before the 
act. The precept also directs him^ not only to summon common 
jurors, but also special jurors, not exceeding forty weight in all, for 
trying the special jury causes at the assizes. But if no notice be 
given to him in time (six days) that a cause is to be tried by a 
special jury, no special jury need be summoned. But a subse- 
quent section is devoted to jury. Besides the return of the 
precept, &c.^ he has other duties which should not be overlooked. 
The High Sheriff^ or his Under-sheriff, must be in constant 
attendance on the judges during their presence in his county. 
Respecting He must provide them with lodgings; a sufficient number of 
|^8f«* javelin men, &c. He must make the accustomed payments, which, 
lodging, &c. upQjj proper vouchers being produced, will be allowed to him in 
passing his accounts. What are usual payments may be ascer- 
tained at the office of the former Under-sheriff. Not being fixed 
by statute or common law, they necessarily vary according to 
circumstances. 

If it be his misfortune to have to carry into execution the 
sentence of death upon any prisoner, he empowers another by 
lettei* of attorney to do it. 



• ^ The panels are engrossed on parch- Crown Calendar. 

ment and fastened to the precept, oniM ^ The view must be had by six al 

Imeh qf which, precept is indorsed 1h« least. 6 Geo, lY. c 50, s. 23, and the 

ahove return ; and they should be de- names of the viewers must be certified 

livered by the Sheriff to the judge or in the return. See 15 & 16 Yiot. c. 7Sr 

commissioner at the time he openk the •. 114. 

commisdon, together with a panel of the 
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Authority to execute a Convict. 

To all to whom these presents shall come greeting : I of — in the county 

of W, High Sheriff of the said county do hereby appoint authorise and depute 

C. D. of for me and in my stead to execute on the day of next the 

sentence of the law passed on the prisoner at the last assizes for the said 

county ; and to do and perform all things that may be in anywise necessary or ex- 
pedient in or about the premises. 

(Seal of office.) High Sheriff. 

TTiere used to be, for this purpose, a warrant under the hand 
and seal of the judge ; as still practised in the Court of the 
Lord High Steward, upon the execution of a Peer.* In the 
Court of the Peers in Parliament it is done by writ from the Execution. 
Queen. ** That practice has, however, fallen into disuse ; and, 
at this day, the Sheriff receives a copy of the calendar, signed 
by the judge, and another from the clerk of the assize, signed by 
him, containing the separate judgments in the margins; and the 
Sheriff executes according to the minute in the margin, if there 
be no reprieve. But, it should be observed, that this calendar is 
a mere memorial giving directions to no one ; the judgment, openly 
pronounced and entered, is that which empowers the Sheriff to 
execute* Rolle would never sign any calendar ; but gave his Time, 
orders openly in Court, with a charge to the Sheriff and gaoler 
to take notice of them.^ If a woman quick with child be sen- 
tenced to death, she may allege her being with child, in order 
to get the execution respited ; and, thereupon, the Sheriff shall 
be commanded to take her into a private room, and to impanel a 
jury of matrons, to examine whether she be quick with child 
or not; and if they find her quick with child, the execution 
shall be respited till her delivery. Coke and Standford say, 
that a woman can have no advantage from beins found with 
child, unless she be also found quidc with child.*^ This may 
be so ; but the bare suggestion of a doubt would be sufficient to 
stay the execution until the truth were known. Execution Place, 
ought not to be awarded into a different county from that wherein 
the party was tried and convicted, except only where the record 
of attainder is removed into the Q. B., in which case the Court 
of Q. B. has power to order it where it thinks proper.* With 
regard to a person in the castle of Chester, it is enacted,^ " that 
the Sheriffs of the county of the city of Chester (unless the Sheriff 
of the county be expressly ordered by the judge who tried him 
to execute such criminal within the county) shall execute sen- 
tence of death upon all criminals condemned to die for offences 
committed within the county of Chester ; and the judges, or one 



* 2 Hale's P. C. 409. so of a sentence in the Central Criminal 

>» See Sir W. RaleigKi ca, Cro. Jac. Court, 7 Wm. 4, and 1 Vict. c. 76. 

496; L(yrd Stafford's ca. State Tr. <» 8 Inst. 17 ; Stand. P.C.I 98; sed 

3 vol. p. 101 ; 2 Hale, 81 ; Poster, 43. vid. 2 Hawk. P. C. 658, n. 

« Since 6 & 7 Wm. 4, c. 30, the time « Rex V. Anbrobus, 2 Ad. & B. 807. 

of execution is fixed by the Judge, and ^ 5 & 6 Will. 4, c. 1, s. 1. 
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of them, of oyer and terminer and gaol delivery, are empowered 
to order the Constable of the castle of Chester to deliver the 
criminals to the said Sheriffs, and to order the said Sheriffs 
to execute the criminal as such judges or judge shall think 
fit." This order is in place of a writ of Habeas Corpus, which, 
by the common law, would be requisite in order to remove him 
from the custody of the Constable of the castle^ and to empower 
the Sheriffs of the city, or the Sheriff of the county, to carry 
the law into force.* Execution, when not otherwise provided 
for by Act of Parliament, should be done by the proper officer or 
his deputy; by proper officer is meant the person who has the 
legal custody of the convict.** Coke and Hale agree in this, 
that no execution can be warranted, unless it be according to 
the judgment. Whether the Queen can by her prerogative 
alter the judgment seems a vexata qucestio. The better opinion, 
however, seems to be, that she can alter it in degree; that is to 
say, she can mitigate the punishment, with regard to the pain 
or infamy of it.^ The Sheriff cannot do so of his own authority. 
He should, at all such times, demand such a posse comitatus as 
will prevent a breach of the peace. He is a conservator pads as 
well as Sheriff. 



Section H. 
SESSIONS OF THE PEACE. 



His duties, as the ministerial officer of these Courts, are ejusdem 
generis as those required of him at the Court of oyer and 
terminer and general gaol delivery. But as he is obliged to 
render obedience and attendance only upon such sessions of the 
peace as are Courts of Record^ it follows that be is connected, 
in his official character, only with the Court of general and 
general-quarter session of the peace. Upon this, the Sheriff 
must attend, either in person or by deputy, to return the precept, 
&c. In default of attendance, &c., the justices may fine or 
amerce him. If they do not insist upon his attendance, &c., 
the omission is merely from courtesy, and not from want of 
authority ; for they have, in like matters, the same powers that 
judges of the assize have.'^ He is also punishable by them 
for any default in executing their writs, or precepts ; for being 
an officer of that Court, he is of course amenable to it* These 
sessions are convened by two justices within the jurisdiction 
(one being of the quorum) or tiie Custos rotulorum, and one 
justice directing a precept to the Sheriff.® 



» 2 Ad. & E. 805, LittUdale, J. « Every precept to be issued for the 

*» Ibid return of jurors before • ♦ • • Court 

c Foster, 268, 270 ; 4 Bl. Com. 398. of sessions of the peace in England * * 

d Dalt. Oh. 99, Hawk. P. C. b. 2, ch. and Wales, shall in like manner direct 

8 ; The King v. Loveden, 8 T. £. 615. the Sheriff to return a competent nura- 
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When the Sheriff has received the precept, he acts as he does Wuiante. 
on receiving the assize precept.^ 



Section III. 
JUEIES. ' 



Grand jurors require no qualification hy estate,^ The grand Grand jury, 
jurors at the sessions of the peace must be qualified according 
to the statute of 6 Geo. 4, c. 50, s. 1. The Sheriff of Yorkshire 
must summon forty-eight on the grand jury at the assizes, free- 
holders and copyholders (each person having 80/. land per annum), 
and forty at the sessions. '* By the common law," says Hawkins, 
*' every indictment must be found by 12 men, at the least; every 
one of whom ought to be of the same county, and returned 
by the Sheriff, or other proper officer^ without the nomination 
of any other person whatsoever ; and ought, also, to be a freeman, 
and a lawful liege subject ; and, consequently, neither under an 
attainder of any treason or felony, nor a villein, nor alien, nor 
outlawed, whether for a criminal matter, or, as some say, in a 
personal action." ^ Twenty-three is the number to be summoned. 
A presentment by less than 12 cannot be; but if there be 12 
assenting, the fact of dissent on the part of others is not material ; 
in other words, there must be an unanimous finding of 12 of 
their number.^ An alien or outlaw, or other disqualified person, 
might, it seems, be challenged by one who is under prosecution 
for any crime before he is indicted. In some cases> indictments 
have been quashed." 

In Englandy every man (except as hereinafter excepted) be- Common 

juron. 

ber of good and lawful men of the body as from their Bessions, may in any case 
of his county, qualified according to law, issue their precepts, &c. to the Sheriff, 
and shall not require the same to be re- and he must execute the same. Bait, 
turned from any hundred or hundreds, c. 99 ; Hawk. P. C.b.2,c.d. Without 
or from any particular venue within the such precept to the Sheriff no one is 
county, and that the want of hundredors bound to attend, but if parties do attend, 
shall be no cause of challenge ; any law and the business is regularly transacted, 
custom or usage to the contrary not with- the proceedings are valid ; 2 Ld. Raym. 
standing; 6 Qeo. 4, c. 50, s. 13. The 1238. The precept ought to bear tetU 
qualification by estate of persons liable fifteen days before the return, and ought 
to serve on grand juries and petty juries to be delivered to the Sheriff forthwith, 
in Courts of sessions of the peace, is the that he may have sufficient time to pro- 
same as the qualification of persons liable claim the sessions and to give the proper 
to serve on juries in Courts of nisi prius, notices. 
&c. ; s. 1 ; and the Sheriff must return • Ante, p. 91. 

the names of men contained in the jurors* •> Anon,, R. k R. Rep. 177; Hawk. . 

book for the then current year, or for the P. C. b. 2, ch. 26 ; 4 Bl. Comm. 806. 

preceding year, as the case may be ; s. ^ Hawk. P. C. b: 2, ch. 25. 

14. The Common Law Procedure Act, ^ Hale, P. C. ch. 22. Bl. Comm. b. 

16 & 16 Vict, c 73, does not apply to 4, ch. 23 ; The King v. Mar»h, 6 Ad. 

these Sessions. & E. 286 ; 2 Burr. Rep. 1088, n. 

The justices out of session, as well « See 6 Ad. ft B. 286. 
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tween the ages of twenty-one and sixty, residing in any county in 
England, who shall have in his own name, or in trust for him 
within the same county, 10/. by the year above reprizes in lands 
or tenements, whether of freehold, copyhold, or customary tenure, 
or of ancient demesne, or in rents issuing out of any such lands 
or tenements, or in such lands, tenements, and rents taken to- 
gether in fee simple, fee tail, or for the life of himself or some 
other person, or who shall have within the same county 20/. 
by the year above reprizes in lands or tenements held by lease 
or leases for the absolute term of twenty-one years or some 
longer term, or for any term of years determinable on any life 
or lives, or who being a householder shall be rated or assessed 
to the poor-rate or to the inhabited house duty in Middlesex 
on a value of not less than 30/., or in any other county on a 
value of not less than £0/., or who shall occupy a house con- 
taining not less than fifteen windows, shall be qualified to serve 
as a juror.'** 

Jn fVales, *' the being qualified, to the extent of three fifths 
of any of the foregoing qualifications," is enough to make a 
person liable to serve as a juror. 

In cities, boroughs, and towns corporate, the qualification seems 
to be '' moveable goods and substances to the clear value of 40/." ^ 
In London, the qualification required is, that a person be a 
householder, or the occupier of a shop, warehouse, counting- 
house, chambers, or office for the purpose of commerce within 
the city, and have lands, tenements, or personal estate of the 
value of 100/. The same qualification is required, on writs of 
inquiry^ executed in London, or, in any county in England or 
Wales, as in trials at nisi prius ; but if executed in any liberty, 
franchise, city, borough, or town corporate, not being a county, 
or in any city, borough, or town, being a county of itself, 
the qualification is not affected by the 6 Geo. 4, c. 50. In a 
Demedte- de medietate lingtuB (allowed in cases of felony and misdemeanor) 
taie lingua, ^jj^ aliens need no qualification by estate.*' The inhabitants of 
Temporary the city and liberty of Westminster are exempted from serving 
exemptioin. ^^ juries at the sessions of the peace for Middlesex.^ In 
Middlesex^ no person shall be returned to serve on a jury at 
nisi prius, who has served as a juror in either of the two pre- 
ceding terms or vacations, having the Sheriff's certificate of 
having so served. And no person shall be returned to serve 
at the assizes, who has before served in Yorkshire within four 
years ; in Wales, Hertfordshire, Cambridgeshire, Huntingdonshire, 
or Rutlandshire, within one year ; or, in any other county, within 
two years, having the Sheriff's certificate of having so served ; 
which certificate the Sheriff or Under-sheriff, on application to 
him, is bound to give to every common juror on payment of 
Diiqnalifi- Qjjg shilling. One who is not a natiiral born subject, is abso- 
cationi. 

, • 6 Geo. 4, c. 60. *= Sect 47. 

b See Hawk. P. C. b. 2, cb. 43, 8. ^6 Geo. 4, c. 30, f. 49. 

24, 23 Hen. 8, c, 13, 4 & 5 Wm. c. 24. 
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lutely disqualified from serving on juries or inquests, except 
as a juror de medietate lingua. Persons under outlawry or 
excommunication ; persons attainted of any treason, or felony, 
or convicted of any infamous crime, unless they have obtained a 
free pardon, are absolutely disqualified from serving on juries^ 
or inquests, in any Court, on any occasion whatsoever.* No 
justice is to sfrve as a juror, at any sessions, for the jurisdiction 
of which he is a justice. The way in which the jurors* names, Mode of ob- 
additions, &c., are brought within the Sheriff's reach, is this :^ ^"»™?^* 
the clerk of the peace issues his warrant to the high constable, ^'^" 
commanding the latter to issue his precept to the churchwardens 
and overseers of the several parishes, and to the overseers of 
the several townships, requiring them to prepare, before the 
first day of Sept. then next ensuing, a true list of all men 
residing within their respective parishes and townships, and 
liable to serve on juries. Fiyrthwith, after receipt of the high 
constable's precept, the churchwardens prepare an ulphaheiical 
list of all persons liable to serve; and affix the same during 
the three first Sundays in the month of Sept. on the principal 
door of every church, chapel, and other public place of religious 
worship, within their respective parishes or townships, having 
first subjoined a notice, that objections will be heard by the 
justices of the peace, at a time and place to be mentioned in 
such notice, and signed by them. Petty sessions are held, the 
last week in Sept., when the lists must be produced, considered, 
reformed, and allowed. After allowance, by the petty sessions, 
the high constable receives the lists so allowed; and delivers 
the same to the Court of Quarter Sessions next following, on 
the first day of its sitting, attesting on oath his receipt of every 
such list from the Petty Sessions, and that no alteration has 
been made in them since his receipt thereof. These lists are, 
thereupon, recorded by the clerk of the peace; and by him 
copied into a book in alphabetical order. This book must be 
delivered to the Sheriff or his Under-sheriff, within six weeks 
next after the close of such sessions. This book is the *' Jurors* Juron' 
Book'* It is used for one year only, beginning on the first of hook. 
Jan., after it comes into the hands of the Sheriff or Under- 
sheriff. The jurors are returned from this book: provided, 
however, there be no jurors* book, in existence, for the current 
year, they may be returned from the book of the year pre- 
ceding. In every county in England (except the counties pala- Number on 
tine, and except in causes to be tried at bar or by a special P^^* 
jury) no less than forty -eighty nor more than seventy-two^ must 
appear in the panel annexed to the jury process (Judges* precept): Jndgei' 
)^y order of the Judges, however, the number may be increased P"^*P*» 
to 144; and, in places where the session is of long duration, 
the Sheriff must apply to them for leave to summon two sets 
of seventy-two, or whatever number below 144 he may think !»■•*•• 
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Mode of 

•ummoning 

joron. 



Officer! 
oflbndlng. 



Jnrjin 
criminal 
matten. 



De madie- 
tate lingme. 



sufficient, the order will be made. In his sammons he must 
specify on which set the juror is the first or second, and at 
what time the attendance of such juror will be required.^ The 
mode of summoning jurors is pointed out by the statute, and 
must be strictly complied with. It is by showing the summons 
to the person ; or, in case of absence from the usual place of 
abode, by leaving with some person there inhabiting, a note 
in writing, under the hand of the Sheriff or other proper officer, 
containing the substance of the summons. Special jurors are 
to be summoned in like manner. The jurors for London or 
Middlesex are to be summoned as before the statute. If any 
officer take money to excuse persons from serving ; or summon 
any other, but those named in his warrant, signed, and directed 
to him ; or, summon any juror less than the statutory number 
of days before the day oi attendance (seven days before the 
Commission day at least),** the Court is empowered to set such 
fine upon the officer offending as it shall think fit; in a case 
before the 6 Geo. 4, c. 50, a summoning officer was fined )800/. 
for receiving money to excuse persons from serving on juries, 
and for too often summoning those who refused to pay.^ A 
printed panel of the jurors summoned must be kept, as already 
pointed out.^ 

The Judges' precept directs the Sheriff to summon common 
jurors for the trial of all issues, civil or criminal, that may be for 
trial.^ The qualification of all common jurors is the same^ 
except on indictments for treason or felony. The Supreme 
Courts may order a criminal case to be tried before a special 
jury, or may order one to be struck, as the case may be.* 

When a person is indicted for high treason or misprision of 
treason, in any Court, other than the Court of Q. B., a list of 
the petit jury must be delivered to him, ten days before the 
arraignment, in the presence of two or more credible witnesses. 
If in Q. B., it may be delivered to the party indicted, at any 
time after the arraignment, so as the same be delivered ten 
days before the day of trial; but he is not entitled to this 
panel, if his crime relate to H. M.'s life or person, or to the 
counterfeiting her coin, the Great or Privy Seal, her sign 
manual or privy signet.^ 

An alien, in cases of felony and misdemeanor, has the right 
to be tried by a jury de medietate lingua^ that is, one-half of 
the jury being aliens — foreigners generally^ and not exclusively 
the prisoner's countrymen. 

On the prayer of every alien so indicted, the Sheriff must^ 
by command of the Court, return a jury so composed. It has 
been stated, that no qualification by estate is required for a 



* The 6 Geo. 4, c. 50, if not, I con- 
ceive, in thif respect altered by the 
i5 k 16 Vict c. 76. 

b 15 & 16 Vict. c. 76, s. 106. 

^ Rexr, Wkittaker, Cowp. Kep. 752. 



<> AnU, p. 91. 

• 6 Geo. 4, c. 50, b. 80, pott, 99. 
t &eeR£ff.r.Frott, 2Mood. C.G.140: 
9 0.&P.129. ' 
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juror of this kind ; nevertheless, he may be challenged.* If 
there be default of an alien, it must be supplied by an alien 
tales f for the words are relative. If tried by Englishmen only^ 
the judgment is not erroneous. ** 

Within ten days af^er the receipt of the jurors' book for the Special 
current year, the names of all men, described therein as e*y#;J'"^'»' 
or as persons of higher degree, or as bankers, or merchants^ 
must be taken out by the Sheriff, or Under-sheriff, or Secondary, 
in alphabetical order, together with their respective places of 
abode and additions, in a separate list, to be subjoined to the 
jurors' book; and, for the purpose of balloting, these names 
must be numbered 1, 2, 3, and so on; and the numbers written 
on separate cards or pieces of parchment^ of equal size, and 
secured in a drawer for the purposes hereinafler mentioned. 
The Superior Courts have the power of ordering special juries 
to be struck in any case whatsoever, whether civil or criminal, 
or on any penal statute, excepting only indictments for treason 
or felony.® 

The Common Law Procedure Act (15 & 16 Vict. c. 76, s. 108), 

fully explains all that relates to this matter : — The precept Special 

issued by the judges of assize as aforesaid shall direct the Sheriff jurors, not 

to summon a sufficient number of special jurymen, to be men- J^^ •"?♦ 

tioned therein, not exceeding forty- eight in all, to try the special in'Sumber 

jury causes at the assizes ; and the persons summoned in pur- to be •urn-' 

suance of such precept shall be the jury for trying the special moned to 

jury causes at the assizes, subject to such right of challenge as the ^ *^{ . 

parties are now by law entitled to ; and a printed panel of the spe- ^^ at*^ 

cial jurors so summoned shall be made, kept, delivered, and 

annexed to the nisi prius record, in like time and manner and 

upon the same terms as hereinbefore provided with reference 

to the panel of common jurors ; and upon the trial the special 

jury shall be balloted for, and called in the order in which they 

shall be drawn from the box, in the same manner as common ■ * 

jurors : Provided that the Court or a Judge, in such case as they 

or he may think fit, may order that a special jury be struck 

according to the present proA^tice, and such order shall be a sufii- 

cient warrant for striking such special jury, and making a panel 

thereof for the trial of the particular cause. In any county. Mode of 

except London and Middlesex, the plaintiff in any action, except obtainmg a 

replevin, shall be entitled to have the cause tried by a special f?*!!„JJI?^ 
.* .. .. i-i**-! i^o country 

jury. Upon givmg notice m writmg to the defendant, at such caoiei. 

time as would be necessary for a notice of trial, of his intention 

that the cause shall be so tried ; and the defendant, or plaintiff 

in replevin, shall be so entitled, on giving the like notice within 

the time now limited for obtaining a rule for a special jury: 

Provided that the Court or a Judge may at any time order that 

a cause shall be tried by a special jury, upon such terms as they 

• Sect 47. Dyer, 27 b. 

^ Omar v. Corrini, Cro. Eliz. 806; « Sect. 80. 

Foph. 85; Denbaud't ca, 10 Co. 104; 

B 2 
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8p«d«l or he shall think fit. In London and Middlesex special jurors 
si? " A *^*^^ ^ nominated and reduced hy and before the Under-sheriff 
XiddlMex *"^ secondary respectively, in like manner as by the master 
liowsiraek. before this Act,* upon the application of either party entitled 
to a special jury, and his obtaining a rule for such purpose; 
and the names of the jurors so struck shall be placed upon a 
panel, which shall be delivered, and annexed to the nisi prius 
record, in like manner and upon the same terms as herein- 
before provided with reference to the panel of common jurors ; 
and upon the trial the special jury shall be balloted for, and 
called in the order in which they shall be drawn from the box, in 
the same manner as common jurors. 
Hemedyfor Where the defendant in any case, or plaintiff* in replevin, 
delay hj gives notice of his intention to try the cause by a special jury, 
^^2^^ and the venue is in London or Middletex^ the Court or a Judge, if 
cjul juy. satisfied that such notice is given for the purpose of delay, may 
order that the cause be tri^ by a common jury, or make such 
other order as to the trial of the cause as such Court or Judge 
Nofiee to shall think fit. Where notice has been given to try by special 
*2«ni"^ jury, either party may, six days before the first day of the 
^1 jiur!^ stttings in London or Middlesex, or adjournment day in London^ 
or commission day of the assizes, give notice to the Sheriff* 
that such cause is to be tried by a special jury ; and in case no 
such notice be given no special jury need be summoned or attend, 
and the cause may be tried by a common jury, unless otherwise 
ordered by the Court or a Judge. In all cases where notice 
is not given to the Sheriff* that the cause is to be tried by a 
special jury, and by reason thereof a special jury is not sum- 
moned or does not attend, the cause may be tried by a common 
jury, to be taken from the panel of common jurors, in like 
manner as if no proceedings had been had to try the cause by a 
special jury. 
Yiew. It may be also that for the better understanding of the real 

matters in dispute between the parties in Court, and of the 
evidence bearing upon the issues on the record, that some of 
the jurors should themselves see, in other words, have a mem 
of the place or premises, or of the mode or process of the 
manufactory in question. Before the statute of 4 & 5 Anne, 
c. 16, s. 7, a view could not be obtained until the full jury 
were sworn, aAer which a juror was withdrawn, and the parties 
entered into a consent rule for a view; it is needless to dwell 
upon the delay and inconvenience of such a practice, or why 
the statute was passed : then followed the 3 Greo. 3, c. 25, s. 14» 
which was almost verbatim embodied in the following stat. of 
6 Geo. 4, c. 50; the S3rd sect, of which enacted that "in any 
case either civil or criminal^ or on any penal statute depending 
in any of the said Courts of Record in Westminster, or in the 
counties palatine or great sessions in U'ales, if it shall appear 



« Sm 1 cut Aieh. 847. 
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to any of the respective Courts, or to any Jadge thereof in 
vacation, that it will be proper and necessary that some of 
the jurors who are to try the issues in such case should have 
the view of the place in question, in order to their better 
understanding the evidence that may be given upon the trial 
of such issues; in every such case such Court, or any Judge 
thereof in vacation, may order a rule to be drawn up containing 
the usual terms, and also requiring, if such Court or Judge shall 
so think fit, the party applying for the view to deposit * in the 
hands of the Under-sheriflP, a sum of money to be named in 
the rule for payment of the expenses of the view, and com- 
manding special writs of venire facias, distringas or habeas 
corpora, to issue; by which the Sheri£P, or other minister to 
whom the said writs shall be directed, shall be commanded to 
have six or more of the jurors named in such writs, or in the 
panels thereto annexed (who shall be mutually consented to by 
the parties, or if they cannot agree, shall be nominated by the 
Sheriff or such other minister as aforesaid), at the place in 
question some convenient time before the trial, who then and 
there shall have the place in question shown to them by two 
persons in the said writs named, to be appointed by the Court 
or Judge, and the said Sheriff or other minister who is to execute 
any such writs, shall, by a special return upon the same, certify 
that the view hath been had according to the command of the 
same, and shall specify the names of the viewers." And by 
the next section, it is provided that the viewers are to be^rs^ 
sworn on the jury at the trial, and then so many only shall 
be added to the viewers who shall appear as shall, after all 
defaulters and challenges allowed, make up a full jury of twelve.** 

The 15th & 16 Vict. c. 76, s. 114, enacts, "A writ of view View to be 
shall not be necessary or used ; but, whether the view is to be ^J "»!• 
had by a common or special jury, it shall be sufficient to obtain ^J^®*** 
a rule of the Court or Judge's order, directing a view to be had ; 
and the proceedings upon the rule for a view shall be the same as 
the proceedings heretofore had under a writ of view ; and the 
Sheriff^ upon request, shall deliver to either party the names 
of the viewers, and shall also return their names to the associate 
for the purpose of their being called as jurymen upon the trial." 

The duties and conduct of the showers will be best explained Bntiet and 

by the following case of Goodtitle d. Symons v. Clark :»«— " After «©ndnct of 

ihowen. 

^ See Stones r. Mensem, 2 Ezcli. Bep. an appomtment obtained for tbat pur* 

386. pose, name one ex parte. A copy of the 

>> Make out a praecipe of the rule for rale must then be served on the oppo- 

a view, also a memorandum of the name site attorney, and the original left at the 

and place of abode of your own showers. Sheriff's office, together with a list of the 

and also of your opponent's showers, jury if special, and he will summon 

which may be obtained from the opposite them ; if common he will summon such 

attorney, also of time and place of meet- as he may think fit See Bagley's Pr. 

ing; on the production of them the 328; Arilb. Pr. 407, 6th Edit Stones 

master or his clerk of the Court will draw v. Menhem, 2 Ezch. 384. 
up the rule. If the opposite party will ^ Barnes' Notes, 457. 

not name a shower, the master will, on 
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ihe meriin of the cause had been determined at the assizes by a 
'special jury after a trial of twenty hours, defendant moved to set 
aside the verdict upon affidavit that plaintifTs shower at a view, 
pursuant to a rule of Court previous to the trial, had misbehaved 
himself by telling the viewers this place is called Abehalls Yal, 
and this Conygree Hill (which were not the places in question), 
and saying, these cottages pay Mr. Symons fivepence or sixpence 
a year rent ; defendant insisting that nothing more than the place 
in question, which was one single cottage, should have been 
shown to the viewers : upon hearing counsel on both sides the 
Court discharged the rule> being of opinion that on a view the 
showers may show marks, boundaries, S^c», to enlighten the viewers ; 
and may say to them, these are the places which on the trial we 
shall adapt our evidence to ; the jury could have no light from 
looking at the collage only. The question to be tried was, 
whether it stood within Mr. Symons' manor or not. Had an 
ancient man been produced to the viewers, and he had acquainted 
them that he had known the place many years, and given account 
of the boundary, &c., this would have been improper, because 
it is giving evidence before the trial. Belfield for defendant; 
Booth and Eyre for plaintiff." 

A view is usually granted in actions of a local nature, as 
injuries to land, houses, waste, nuisances, and the like.* The 
mode or process of a manufactory may be viewed. In an action 
for work and labour, as a bricklayer, the Court refused to 
Sheriff's allow one.'' The Under-sheriff's duties, on a view, seem to be 
dutiei on simply those of an ordinary officer of the Court in charge of 
a jury; he is there to prevent any improper interference of 
strangers, and afterwards to certify, to the justices of assize, 
that the rule of Court, or the Judge's order^ as the case may be, 
has been complied with. 

By the 6 Geo. 4, c. 50, s. d7> ^* where a full jury shall not 
appear before any court of assite or nisi prius,^ or before any 
of the superior civil courts of the three counties palatine, or 
before any court of great sessions, or where, after appearance 
of a full jury, by challenge of any of the parties, the jury is 
likely to remain untaken for default of jurors, every such Court, 
upon request made for the king by any one thereto authorised 
or assigned by the Court, or on request made by the parties, 
plaintiff or demandant, defendant or tenant, or their respective 
attornies, in any action or suit, whether popular or private, shall 
command the Sheriff or other minister, to whom the making 
of the return shall belong, to name and appoint, as of^en as 
need shall require, so many of such other able men of the county 
then present as shall make up a full jury ; and the Sheriff or 
other minister as aforesaid shall, at such command of the Court, 
return such men duly qualified as shall be present or can be 



view. 



* The King r. Hudton, cited in Lee's « On a trial at bar, there cannot be a 

Pract. Diet. 1371. iaUt, Buron t. Denman, 1 Bxch. 769. 

^ Stones ▼. Menhm, 2 Ezch. 882. 
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found to serve on such jury, and shall add and annex their names 
to the former panels provided that where a special jury shall have 
been struck for the trial of any issue, the talesmen shall be such as 
shall he impanelled upon the common jury panel to serve at the same 
Court, if a sufficient number of such men can be found ; and the king, 
hy any one so authorised or assigned as aforesaid^ and all and every 
the parties aforesaid, shall and may, in each of the cases aforesaid, 
have their respective challenges to the jurors so added and 
annexed, and the Court shall proceed to the trial of every such 
issue with those jurors who were before impanelled, together with 
the talesmen so newly added and annexed, as if all tie said jurors 
had been returned upon the writ or precept awarded to try the 
issue." 

If an alien make default, his place must be supplied by an Alien talei» 
alien tales ; for there must be a medietas of aliens, or none ; if 
none, that is, by Englishmen only, the judgment is not erro« 
neous.* It is not necessary that the talcs be selected out of 
persons accidentally present, but may be out of those whose pre- 
sence the Sheriff has previously taken means to obtain.^ 



Section IV. 
POSSB OOMITATUS.! 



FRsauBNT reference will be found to the SheriflTs power and duty 
to raise the posse comitatus^ or power of the county ; to aid him 
in the execution of writs, to suppress disturbances, and the like. 
This is well and elaborately given by Dalton.^ "The Sheriff 
or his Under-sheriff or Bayliff, &c., may (nay ought if need be) 
to take the power of the county (sc. what numbers of persons 
they shall think good) to aid him, or them, to execute in every 
behalf the king's process or writ (be it by a writ of execution, 
replevin, capias, &c., or any other writ),^ it being the king's 
commandment. And such as shall not assist the Sheriff, •&c., 
therein, being required^ shall pay a fine to the king. Bro. Parlia- 
ment and Fines, S7 ; and Trespass, 266. The stat. of Westm. 2, 
c. 59, is direct and full in this point, saying, ' Sheriffs make many 
times false answers, returning that they could not execute the 
king's precept for the resistance of some great men ; wherefore, 
let the Sheriff beware from henceforth, for such manner of answers 
redound much to the dishonour of the king ; and, as soon as his 
bayliffs do testifie that they have found such resistance, forthwith 
all things set apart (taking with him the power of the shire) he 
shall go in proper person to do execution,' &e. See hie antea* 



• Bee ante, p. 98. « Ch. 95; see also ib. eh. 4. 

^ JUxT. J>olby, 2B.kO. 104. <i See 4 C. B. 680, and 6 ib. 580. 
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But, it seemeth, by this stat., that the Sheriff shall not take the 
power of the county, but only post queremoniam factam^ and not 
before. And, yet, it is holden, that the Sheriff may do it by the 
common law ; for quando aliquid mandatur^ mandatur et omne per 
quod pervenitur ad illud. See 3 H. 7, fol. 1, and Co. 6, 115. 
Also, by the stat. of Westm. 1, cap. 17, if a distress be im- 
pounded in a castle or fortress, and detained, the Sheriff or 
Bayliff, taking with him the power of the shire, &c., may cause 
the said castle or fortress to be beaten down. See hie postea* 
And by the book 19 £. 2, Fits. Exec. 147, upon a writ of 
beisin, the Sheriff returned that he could not deliver seisin for 
resistance; and, for that the Sheriff did not take the power 
of the county, according to the statute, he was amerced twenty 
marks. So, in a replevin, if the Sheriff return that the cattle 
are in a fort or a castle, so as be cannot make deliverance, he 
shall be amerced, causd qud iuprd. Note, where the Sheriff 
or other officer is enabled to take the power of the county, 
they may command and ought to have the aid and attendance 
of all knights, gentlemen, yeomen, husbandmen, labourers, trades-- 
Wbatpeiv men, servants and apprentices, and of all other such persons 
tons bound being above the age of 15 years and that are able to travel;^ 
toawist. (o which purpose also, see the Sherifi^s patent of assistance 
(here before, fol. 8), whereby there is commandment given to 
all archbishops, bishops, dukes, earls, barons, knights, and all 
other the king's subjects within the same county, to be aiding 
to the Sheriff, in whatsoever belongeth to his office. And, in 
such cases, they are not appointed any number ; but, it is 
referred to the discretion of the Sheriff, &c., what number they 
fvill have to attend upon them^ and how and in what manner 
they shall be armed, weaponed, or otherwise furnished. The 
Sheriff's bayliff, to execute a replevy, took with him three 
hundred men armed (modo guerrino) sc. with brigandines, jackes, 
and guns ; and it was holden lawful ; for the Sheriff's officer 
hath power to take assistance as well as the Sheriff himself. 
ti. Riots, 2. Vide Co. ^, 72. Also, the Sheriff may take posse 
eomitatus in defence of the realm, when any of the king's enemies 
shall invade the land, &c. The Sheriff also may take posse 
comitalut (any number that he shall think meet) to pursue, 
apprehend, arrest, and imprison tray tors, murderers, robbers, 
and other felons, or, such as do break or go about to break 
or to disturb the king's peace. And, it seemeth, that in all 
cases where the Sheriff may take posse cotnitatus, there also 
be may make proclamation, commanding, in the king's name, 
all persons (meet) to come and go with him, and to aid him, 
for the apprehending of traytors, or felons, suppressing of rioters, 
pacifying of an affray, or the like, or, in any other thing belong- 
ing to his office, where he shall find any resistance* « • • • « 



» Between 15 and 70. 2 Inst. 194. 10) all peraonS qf ag€ and ahUUy to 
Under the £iot Act (57 Geo. 8,c 19, ■. asiist. 
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The Shefiffy also, niay take posse comiiaius] to execute 'the pre- 
cept, or warrant of the justices of peace, as in case of forcible 
entry, to make restitution, &c. But, it seemeth, in such cases. By the com- 
where the power of the county is to be raised or taken, that the ^^^ l^w. 
hayliff must have warrant from the Sheriff to do it, and that 
he must be a known bayliff or officer that must do it. Note, 
that the Sheriff, or his officers, may take the power of the county by 

force of the common law Also the Sheriffs bay liffs, ^yt^i^^ 

or, his servant, having the SherifTs warrant, hath the same autho-- ^**^ ^*^* 
rity that the Sheriff himself hath; and every man is hound to aid P°^*"* 
them in their business ; and that both by the common law and com- 
mon reason If the Sheriff (or his Under-sheriff, 

Bayliff, or servant, having the Sheriff *s warrant) shall take posse 
comitatus with them without any sufficient cause, yet, such as 
therein shall be aiding to the Sheriff* or his said officers or 
servant, may well justifie such their doing by the commandment 
of the Sheriff or his said officers, &c. 5 H. 7, 4, 5." 



•Section V. 
CONSERVATOR PACIS. 



Every Sheriff is, by the common law, a principal and special con^ Common 
servaior of the peace in every place within his county ; and hath com- Jaw power, 
mitted unto him. the custody of his county, for the time that he is 
Sheriff; and is to see the peace thereof kept and maintained ; and, 
upon request to him made, he may command, and cause another to 
find sureties for the peace ; and may take the same surety by recog*- 
nizance,.* Yet a Sheriff ought not (in other things) to execute the Cannot aot 
office of a justice, in the same county where he is Sheriflf^ during as a ma^ 
the time that he is Sheriff; and all and every acts to be done by ?«*»*«• 
any Sheriff, by authority of any commission of the peace during 
the time of his Sheriffwick, shall be void and of none effect. 
But if he be put into the commission of the peace before he be 
Sheriff, and then he is chosen Sheriff, and that commission of the 
peace continueth after that he is discharged of his office of a 
Sheriff, qucere if he may not then sit or execute the office of justice 
of peace by force of that commission without taking a new oath* 
It seems he may.^ 

But every Sheriff (by the common laws of this realm) may do» Arrest, 
and is bound to do, his best endeavour for the conservation of the felons, &g. 
king's peace, and may and ought to pursue, apprehend, arrest, 
and imprison all traitors, murderers, robbers, and other felons, Roll 1, 
and all such other as do break, or go about to break or disturb part 287. 



*■ Co. Litt. 168. 3 & 4 Wm. 4, c. 99 ; but by sect 8, it 

b DaU.ch.4. Hawk. P. C. b. 2. ch. 8. seems to be of the same effect as a 
He is now appointed by warrant under Patent under the Great Seal. 
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the king's peace within his county, (as is before shoired,) and to 
that purpose the Sheriff may take (of that county where he is 
Sheriff) any number that he shall think meet to aid and assist 
him : and every man being required ought to be aiding therein to 
him» and if any man (being requireo) shall refuse to aid the 
Sheriff therein they shall be fined to the king: Br, Fines, 97. And 
by the statute of 3 Ed. 1, cap. 9, upon any felony committed, all 
men generally shall be ready at the commandment of the Sheriff 
(and at the cry of the county) to pursue and arrest all felons 
(when any need is^ as well within franchises, as without ; and they 
which make default and thereof be attainted, shall make a grievous 
fine to the king : and it seemeth the Sheriff may attach all such 
persons making such default, to appear before the justices of gaol 
delivery, there to answer their said default. 
57**G^*^ By the 57 Geo. 8, c. 19, if any persons, exceeding fifty in 
€.19^' number, shall be assembled, contrary to the provisions of the 
statute, (amongst other persons named) the Sheriff or his Under- 
sheriff of the county, city, or town, where such assembly shall be, 
is commanded to make the following 

Proclamation. 

Our SoTereign Lady the Qa«eii cbargeth and Gommandetli all penonihere afMm- 
bled immediately to difpene themielTes and peaceably depart to their habitations or 
to their lawful bufineea upon pain of deaUu 

Qod laye the Queen. 

And, if the persons so assembled, or, twelve or more of them, 
after proclamation made as aforesaid, shall continue together, and 
shall not disperse rvithin one haur^ the Sheriff or his Under-sheriff 
are empowered to command all persons of age or ability to assist 
in apprehending them ; and, if any rioter be there killed, they are 
indemnified from the consequences. 



Section VI. 
QUBBX'S BAILIFF. 



Hif oath. The Sheriff might not improperly be termed the Treasurer of the 
County ; * for it is his duty, under the solemn obligation of his 
oath, truly to preserve the Queen's rights of her crown within his 
county, vis. lands^ rents, franchises^ suits^ or services^ and all that 
belongs to the Crown ; that he will not respite or d^ay to levy the 
Queen's debts ; that he will truly and faithfully acquit at the Ex- 
diequer all those of whom he shall have received any debt or 
duties belonging to the Crown; and will truly set and return 
reasonable and due issues of persons in his bailiwick. He swears 



• Dali eh. 4. 
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that he will not respite or delay to levy the Queen's debts.* Now, Debtf. 
debts may be due to the Queen in different ways, viz. by attainder, 
outlawry, forfeiture, gift, judgment, recognizance, or specialty. 
These may be levied, either upon the body or goods of the debtor, 
or his sureties ; or, upon their lands in their own hands, or in the 
hands of their heirs or feoffees, or of any other person claiming 
from them by descent or purchase. Also the executors, admini- 
strators, assignees, and other possessors of the ffoods of the 
Queen's debtor are chargeable to the Queen's debt.*^ A distress 
of this kind may (after 15 days) be soldj if the debt be not satis* 
fied in the meantime. ° But for the Queen's debts, fines, issues, 
amerciaments, penalties, and forfeited recognizances, the Sheriff is 
not chargeable or accountable; neither may he distrain for, or 
otherwise levy the same, until he shall have process to levy them. 

If demanded, the process of the Exchequer must be shown to 
the debtor, and tallies, or acquittances, given for all payments.^ 
He may distrain for the Queen's debt, in the Queen's highway, or 
in the common street ; except they be the beasts or goods of a 
parson. The estreats of justices of the peace are a sufScient 
warrant to him to levy such as arise before them.* 

Concerning wreck of the sea, the stat. of Westm. 1 declares that 
where a man, a dog, or a cat escape quick or alive out of the ship 
to the land, no such ship or barge, nor anything within them, shall 
be adjudged wreck; but that the goods shall be saved and kept 
by the view of the Sheriff (or Coroner), and shall be delivered 
into the hands of such as are of the town where the goods are 
found ; so that if any sue for those goods, and prove that they 
were his, within a year and a day, they shall be restored to him 
without delay ; and if not, they shall remain to the king, (as be- 
longing to him by his prerogative,) and shall be seized by the 
Sheriff, or Coroner, and praised by a jury, and delivered to the 
town, who shall answer therefor, &c. But by the stat. made 
27 G. c. 13, if any ship shall perish on the sea, and the goods 
come to land, which be no wreck, the owner shall be required to 
prove the said goods to be his own : and upon proof thereof they 
shall be presently delivered, paying to them that have saved and 
kept the same, convenient for their travel, by the discretion of the 
Sheriff, or other officers, with the assent of four or five of the 
best or most sufficient discreet men of the country. Where Br. Wreck, 
wreck belongeth to another than to the Queen, he shall have it in ^' 
like manner as the Queen should ; but there the Sheriff is not to 
meddle therewith : As where the lord of any liberty, franchise, or 
manor^ hath wreck granted by charter, &c., or hath had any 
wreck by prescription, &c., for otherwise the Queen by her pre- 
rogative shall have the wreck of the sea throughout the realm. 
JVbte, que wreck de meere serra trie per le common ley, et nemy per 
ley Admiralty. 15 R. 2, c. 3. By the statute de prcerogativa 17 B. 2, 
_______^_ ^ ^^• 

• Dalt. ch. 10. d Ibid.; 8 & 4 Wm. 4, c. 99, 82. 

^ Ibid. • Ibid. cIl 12. 

« Ibid. 
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regis (17 E. 2,) the king shall have wreck of the sea throughout 
the realm (except in certain places privileged by the king) which 
statute also is but a declaration of the common law. Co. 5, 108. 
Whales, fcc. Also by the same statute of prerog. regis^ the king shall have 
Br. lib. 8, whales and great sturgeons taken in the sea, or elsewhere within 
120. the realm, (except in certain places privileged by the king,) which 

was also the common law before the said statute. Co. o, 108. 
Plo. 315. Also it seemeth by the common law, that the king (by 
his prerogative) shall have other fishes royal taken in the sea, or 
elsewhere within this realm, as the porpus, &c., S9 E. 8, Br. 
Prerog. 85, for the excellency of the person of the king doth draw 
and appropriate unto him the things of excellency. Plo. 815. 
Vide Br. Prerog. 85, que le Boy avera, 
Landifor- As to Lands of Freehold Tenure: — On attainder for High 
feited. Treason, or for abetting, procuring, or counselling the same, the 

offender forfeits the inheritance of all such lands. For the crime 
of murder, or of abetting, procuring, or counselling the same, the 
estate is forfeited to the Crown for a year and a day ; and afler 
that period, in consequence of the corruption of blood, it escheats. 
For felonies^ other than these hereinbefore named, it is forfeited 
during the natural life of the offender ; and after that, by virtue 
of the 54 Geo. 8, c. ] 45, the heir, or other person entitled, may 
enter, just as if no attainder had taken place. Js to Estates Tail : 
— If tenant in tail in possession, or that hath a right of entry, be 
attainted of High Treason, the estate tail is barred, and the land 
is forfeited ; that is to say, forfeited during the life of the tenant 
in tail, and remains in the Crown, during his life, and during the 
existence of the heirs of the body of the tenant in tail, and of all 
such of his collateral heirs as would have been inheritable to the 
estate tail, if there had been no attainder. But neither the estates 
in remainder nor the reversion are forfeited by the attainder of 
the person having the preceding estate tail ; unless the reversion 
be in the Crown, when all is forfeited. 

But as the stat. of 26 Hen. 8, c. 18^ applies only to High 
Treason, as regards other felonies the stat. De donis ^ preserves 
the inheritance to the issue. On attainder for felony, therefore, 
other than high treason, an estate tail is forfeited^ during the life 
of the tenant in tail, but not the inheritance : that being preserved 
to the issue by the statute De donis. As to Trust Estates : — ^By 
attainder of cestui que trust, except, perhaps^ for high treason, the 
trust estate does not escheat.'^ By attainder or conviction of 
trustee for any offence, no forfeiture now takes place; for by 
4 & 5 Wm, 4, c. 23, s. 8, it is provided that " no land, chattels, or 
stock vested in any person upon any trust or by way of mortgage, 
or any profits thereof, shall escheat or be forfeited to his Majesty, 
his heirs, or successors, or to any corporation, lord of a manor, or 
other person, by reason of the attainder or conviction for any offence 
of such trustee or mortgagee, but shall remain in such trustee or 



' 18 Bdw. I. *> Cruiae, Tit. 80, s. 25. 
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ihortgagee, or survive to his cotrustee, or descend or vest in hiv 
representative, as if no such attainder or conviction had taken 
place." ^ As to Lands of Copyhold Tenure: — On attainder for 
high treason, the offender's estate is forfeited to the lord. On 
attainder for other felonies his estate is also forfeited to the lord. 
It is only by the express words of an Act of Parliament that the 
Crown takes such an estate in preference to the lord.** Attainder 
before admittance works no forfeiture.^ So a copyhold of inhe* 
ritance is not forfeited by a conviction for felony without attainder; 
unless there be a custom to that effect in the manor.^ Since the 
54 Geo. 3, c. 1 45, (except for high treason, murder, abetting, pro- 
curing, and counselling the same,) forfeiture by attainder is confined 
to the life of the offender. But Mr. Scriven is of opinion that the 
act does not apply to copyholds.^ As to Customary-hold or Custo^ 
mary Freeholds : — These seem to fall under the same rules ; whether 
in cases where the freehold is in the lord, or in the tenant.^ 

As to Gavelkind Lands : — These do not escheat on attainder.^ 

As to an Estate by Curtesy : — This is taken away by attainder. 

Dower is also barred by an attainder of the husband for High 
Treason.^ On attainder of the husband for other felonies the 
widow is entitled to dower : and where offences have been made 
felony by modern Acts of Parliament, the wife's dower is^ in 
general, expressly saved.' If a woman be attainted of high 
treason or felony, she loses her dower, except in gavelkind.^ 

A jointure is not barred by the attainder of the husband for 
treason or felony ; but if the widow be attainted of either of these 
crimes she loses her jointure.^ Where a man is seized jure uxoris 
and attainted, the issues, during the husband's life, are forfeited.™ 

The interest in lands, purchased or descended after attainder, is 
forfeited. So a bare right in respect of lands sometimes, as in 
the case of a disseisee attainted after disseisin, becomes forfeited.*^ 
Where money is directed to be laid out in the purchase of land, 
but the quality of the real estate is not imperatively and definitively 
fixed upon it by the instrument, and it remains ad arbitrium 
whether it is to be considered land or money, it has been held that 
the Crown has no equity against the next of kin to have it laid out ia 
real estate, in order to claim the escheat.^ A Power of Revocation^ 
unless it be one inseparably annexed to the person of the donee of 
the power, may be forfeited by an attainder for high treason* 
When forfeited the power may be executed by the Crown.P Whea 



• Cruise, 447. App. 7, 4. Bac. Ab. « Rob.Gav.226; Cruise, Tit 30, §.22, 
Forfeiture. ^ 5 & 6 Edw. 6, c. 11. 

* lb.. Tit. 10, ch. 6, 2 ; Scriv. p. 1, * Cruise, ch. 4 ; Tit. 6, s. 8. 
cb. 18. * lb. ch. 4 ; Tit. 6, i. 2. 

c lb. Hm t. fitflb. 2 Wils. Rep. 13 ; i lb. cb. 3 ; Tit 7, b. 3. 

Lord Kenyon's Kep. 100. " Dalt ch. 14. 

d The King v. WUles, 8 B. & A. 610; " lb. cb. 14. 

Scriy. p. 1, ch. 18, n. 6. ° Cruise, Tit 80, s. 29. 

« Scriy. p. 1, ch. 18, n. ' Englefield's Ca. 7 Rep. 11 ; Cruiie, 

' See Scriy., Tit e. 1, 1. 14. Tit 32, s. 28. 
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the inheritance escheats^ and there it an outstanding term attendant 
on the inheritance^ the lord by escheat is entitled to it. So the 
lord by escheat is entitled to all title deeds of the lands 
escheated, and to such things as partake of the reality, as heir- 
looms, deer, &c. But as the 54 Geo. 3, c. 145, preserves the 
inheritance to the issue, (except on attainder for high treason, 
murder, and abetting, procuring, and counselling the same,) it 
would only apply to the exempted cases. 

Incorporeal Property consists of rights and profits arising from, 
or annexed to, land. The principal kinds are advowsons, tithes^ 
commons, ways, offices, dignities, franchises, rents, and annuities. 
On attainder for high treason such property is forfeited.* As 
regards other felonies, the offender's life estate only is forfeited, 
and his heir, &c., may enter, after his death, as if no attainder had 
taken place. Chattels Beat and Personal: — The word chattels 
comprehends (among other things) leases, issues, and profits of 
lands and tenements, corn growing, choses in action, specialty and 
simple contract debts. On attainder, all chattels are forfeited for 
ever. Note, if two be possessed of a chattel, a horse for instance, 
and one of them be attainted, the Crown takes the whole ; and so 
of a joint obligation ; for in such certain chattels the Crown can 
have no partner.^ 

As regards the offender's lands, the forfeiture has relation to the 
commission of the offence. As regards his chattels, it has relation 
to his conviction. The person to take upon attainder is the feudal 
lord or his grantee ;^*the Crown, the grantee of the Crown, or 
the lord of the manor, as the case may be. In general, where the 
Queen is not feudal lord, she has her annum diem et vastum in the 
estate — a matter the Sheriff must not overlook. The Sheriff 
should be well advised on matters relating to conveyances, assign- 
ments, gifts, &c., made by one indicted or committed for felony. 
The rule of law is clear, that every conveyance, assignment, or 
gift, made by such a person, if not bond fide, is void as against the 
Crown. If made voluntarily, to anticipate the consequences of a 
conviction, it would, in general, be void. But circumstances may 
exist, as an assignment bond fide made to provide for his defence, 
for the maintenance of his family, and the like, as to induce a jury 
(whose province it is to determine the facts) to conclude, that it 
was not a fraudulent transaction.^ Whether the Sheriff may or 
ought to seize felons' property without office is often asked. The 
rule is this — that all chattels may be seized at once. They vest 
without office in the Crown, or in the grantee of the Crown, as the 
case may be. With respect to lands and hereditaments, as the 
Crown is entitled to them by matter of record only, office must be 
found to divest the felon of them, I mean where the Crown is to 
have seisin of them. Where the Crown is only entitled to the 



• Oruiee, Tit. 21,ch. !„•. 1. 
i> Dalt. ch. 14. 



c Cruise, Tit. 80, •. 30. 

d See WMtaker y. Wi^tf, 12C. B. 58. 
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profits of such things (as the lands of one outlawed in a personal 
action) the Sheriff may seize at once. On attainder for high 
treason he may seize lands without office found. 

As regards ^ro^rty forfeited far crtine, Sheriffs are not, in general, 
I fear, well advised. 
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CHAPTER IV. 

EXBCUTION OP WEIT8. 



I vow proceed to consider the Sheriff's duties in and about the 
execution of writi, as contra-distinguished from wriU of execution 
^- which will be the subject-matter of a following chapter. 



Section I. 
WEIT OP DOWKU. 



Dower is the portion which a widow has, during her widowhood, 

or for the term of her life, in the lands o^ her husband, at his 

decease ; for the sustenance of herself and education of her chil- 

Kindiof. dren.* Two kinds cftily now remain : ** 1. Dower by the common 

g^^ law; 2. Dower by custom.^ With regard to this provision, the 

■affected by law, until the Stat, of 3 & 4 Will. 4, c. 106, was inflexible in the 

8 fc 4 Will, widow's favour, and allowed the husband no right, of his own 

■4, c. 106, mere motion, to deprive her of it, or in anywise to restrict it after 

It had once attached. He may, however, now deprive her wholly 

of it, by deed of conveyance in his lifetime, or by his will ; or he 

may fetter her right by conditions, restrictions, or directions, by a 

declaration to that effect in his ,wil], or by a devise of some part of 

his real estate to her. All or any of these things he may now do, 

unless precautionary measures have been taken by her to prevent 

it Besides, since that statute, all partial estates and interests, 

and all charges, created by any disposition or will of a husband, 

and all debts, incumbrances, contracts, and engagements, to which 

his land shall be subject, have priority to dower. On the other 

hand, she is entitled to dower out of an equitable estate which 

she was not entitled to before; and she has other advantages 

needless to refer to here. Two writs only now remain: — 

namely, 1. a writ of right of dower; 2. a writ of dower unde nil 

habet."^ 



• 1 Init 80. anren of the law of dower; Perk. Prof. 

1> 8 & 4 Will. 4, c. 106. Book, cb. 6, Park on Dower. 
« Co. Litt. 83. See Gilb. Exec. 209 ^ 3ki Will 4, c. 27, i. 86. 

•—216, where a moit able ezporition if 
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Victoria &c. to the Sheriff of W, greeting : command A. that he render to B, 
who was the wife of C. her reasonable dower which belongs to her of the freehold 
which was the aforesaid C.'« formerly her husband in the parish of E, [or " parishes 
of E, and F. "] in your county of which she hath nothing as she says : and from 
which she complains that the said A. deforces her and unless * he shall do so and 
if the said B, shall give you security to prosecute her claim then summon by good 
summoners the said A. that he be before our justices of the bench at Westminster 

on the day of a.2). 18 — to show wherefore he hath not done it and have 

then the summoners and this writ. Witness &c. 

Fledges to prosecute < 
- •;.;•; / Summoners 

Writ of Dower unde nil habet, 

[Where Widow has married again.'] 

Victoria &c. to the Sheriff of W. greeting : command A. that he render to B. and 
Mary his wife [which said Mary was formerly the wife of E. F, deceased] the 
reasonable dower of her the said Mary which belongs to her of the freehold which 

was the aforesaid E. F.*s formerly her husband in the parish of in your county 

of which she hath nothing as they say and from which they complain that the said 
A, deforces them and unless &c. 

Warrant, 

W. \ Sheriff of W. to my bailiffs for this time only greeting : By 

to wit. 5 rirtue of a writ of dower of our lady the Qiieen unde nil kahet to me 
directed I command you or one of you that you command A, that justly and without 
delay he render to B. widow who was the wife of C. her reasonable dower [<fec. as in 
writ] deforceth her ; and unless he shall do it then summon the said ^. that he be 

before the justices of our lady the Queen at W. on to show wherefore he 

will not do it ; and that after the said summons is made you do on Sunday next 
after the said summons previously to the commencement of divine service cause to 
be affixed on or near to the door of all the churches and chapels of the parish of E, 

^ SeeWilliat/iY.Gioyn,2y^m6.S&ujid. Lane. The Court of C. P. has exclu- 

43. A writ of dower unde ml habet sive jurisdiction in all real actions, 

lies only where the widow is endowed It may be made retui^able on the 

of no part of her dower. A writ of third day exclusive before the com- 

right qf dower lies when she is endowed m'encement of each term, or on any day 

of parcel but is deforced of the residue not being Sunday, between that day and 

in the same town or vill by the same the third day exclusive, before the last 

tenant by whom she was endowed of day of the term, 1 Will. 4, c. 8, s. 2 : 

part, and see 1 Roper, 434 ; 1 Roscoe, the Sheriff now returns his writs at <»ic6 

29 ; Cruise, Dig. Dower ; Booth on Reel into the Master's office. If the lands lie in 

Actions, 166; Gilb. Exec. Dower; 2 Zortd^ou the writ of dower is directed to 

Inst. 262 ; 9 Vin. Abr. 275. She may the Lord May orand Sheriffs; 1 Rop.429; 

have, her writ against an heir, alienee, F. N. Br. 148. The vjrit of right of dower 

disseisor, &c., or against any one that has is not directed to the Sheriff but to the 

power to assign dower. If the lord heir, or to his guardian if he be in ward ; 

enter upon the land for an escheat she Gilb. 219, 222. The vrrit should be 

may bring it against him, but to the brought against all the tenants of the 

Queen she must sue by petition. Co. freehold, that is, the persons claiming a 

Litt. 29 ; 9 Rep. 10 ; Plowd. 146 ; freehold interest, and not mere tenants 

Dyer, 263, 107 : it is issued from the having a chattel interest ; ibid. 346. 
Cursitor*t office. Rolls Yard, Chancery 
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a copy of foch sammons according to the form of the statateE in tuch case made and 
provided. Given under the seal of my office this &c.^ 

{Seal of office.) High Sheriff. 

Summons. 

W. ) By virtue of H.M/s writ of dower unde nil ftdbet to the Sheriff of W. 
to wit y directed and hy virtue of the said Sheriff's warrant to us directed we do 
hereby require and command you that you render to B. [d'C, oi in wriL\ as she 
alleges and complains that you the said A. keep her out of the same ; and if you 
refuse so to do then we do hereby summon yon that you be and appear before 
H.M.'s justices of the bench at W. on to show cause why you do not. 

Summons, The summons must be made in the daytime, between sunrise 
when made; and sunset.^ The Slieriff serves or executes this process himself, 
or sends his bailiff to the land with the summoners, there tq gar- 
nish, cite, or warn the tenant or party, by sticking up a white stick 
in his land (which is done whether the tenant is there or not). 
The demandant is not bound to give him notice of the summons.^ 
how; The summons must be mad* by, or in the presence of, two or 

three summoners ; for a summons of the tenant must be proved 
by two or three witnesses. This summons or warning of th^ 
defendant, to appear and answer, &c., is so necessary, by the 
common law, that, without it, all the proceedings are erroneous.^ 
by- whom; The Sheriff semble is not a good summoner, " Femes, ne Sheriffs^ 
ne enfants, ne ul que ce est freehold tenant^ poent estre bon sum- 
when moners"^ If the defendant be not tenant of the land, the summons 
must be made in terrd petitd; for the writ commands the Sheriff, 
not to summon the fenant upon his own land, but generally that 
he shall summon him, not naming on what land ; and, then, by a 
maxim of law, it is taken, that he shall summon him on the land in 
demdnd.^ So where it is against the heir, it must be made on 
land descended, because it is the terra petita or land in demand. 
l£ tenant appears, however, it is not material on what land he is 
summoned. It is said that a summons personally made on the 
defendant is sufficient, without a summons on the land; or without 
affixing a copy of the summons on the church or chapel doors.*^ 
Prodama- By the statute of 31 Eliz. c. 5, s. 2, it was enacted, " that after 
MAna^^ *""' ^^^'■y 8u™*noti8 upon the land, in any real action, fourteen days, at 
""*"" the least, befbre the day of the return thereof,** proclamation of the 

summons shall be made, on a Sunday, in form aforesaid, at, or 
near to, the most usual door of the church or chapel of that town or 
parish where the land, whereupon the summons was made, doth lie ; 
and that proclamation so made as aforesaid shall be returned, together 
tvith the names of the summoners ; and, if such stnnmons shall 
not be proclaimed and returned according to the tenor and meaning 
of this act^ then no grand cape to be awarded, but alias and pluries 



• The 81 Bliz. c. 8, is abrogated by « Dalt. ch. 81 ; but see 1 Boper, 480. 

7 Will. 4, and 1 Vict c. 45, as to prodii^ ^ He&ce it follows that the summons 

nuitions at the chnich door. and proclamation must be at least four' 

*» Dalt, ch. 81. teen days before the return of the writ 
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summons, as the cause shall require, until a summons and procla- 
mation shall be duly made and returned according to the tenor 
and nfeaning of this act." But this is, to a certain extent, repealed 
by the 7 Will. 4, and 1 Vict. c. 45, s. 2, which, instead of the 
proclamation, substitutes the affixing of a copy of the summons 
on or near to the doors of all the churches and chapels within such 
parish or place. Where the lands lie in more parishes than one, a 
proclamation, made at the parish church door of one, seems suflS- 
cient. 

Return of Writ.^ 

Received Ist of , a.d. 18 — . 

r John Doe 
Fledges of prosecution < and 

C Richard Roe, 

SummonersJ » v 

And after the aforesaid summons made to wit on the day of a.d. 18 — 

previously to the commencement of Divine Service I caused to be affixed on [or 
** near to "] the doors of all the churches [and chapels] within the parish of JS. within 
specified within which the tenements within mentioned do lie a copy of the said 
summons according to\the form of the statutes in such case made and provided. 

High Sheriff.^ 

Grand Cape.^ 

Victoria &c. to the sheriff of W. greeting : <^Take into our hand by the view of 
good and lawful men of your county the third part of &c. in the parish of JE, in 
your county which B. in our Court before our justices at Westminster claims as the 
dower of her the said B. of the endowment of C. her late husband against A. by 
our writ of dower unde nihil habet for the default of him the said A, and the day 
of the taking thereof make known to our justices at Westminster by your letters 
under seal and summon by good summoners the said A, that he be before our justices 

at W. on according as he was summoned before our justices at W. on last 

past, and have there the names of those by whose view you shall do this and this 
writ. Witness &o. 

Return.^ 

By virtue of this writ to me directed I have by J.'B. and C. D. good and lawful 
men of my bailiwick given notice to the within named ^. to be and appear before 
the Queen's justices at W. at the time and place within mentioned and as I am 
within commanded. 

The answer of High Sheriff. 



* A return of infancy or coverture is appearance by the tenant in chief; the 

bad. Cro. Jae. 111. A return that the latter issues where the tenant has ap- 

Sheriff had proclaimed " the contents of peared and makes default afterwards ; 

the writ," is insufficient, because he must 1 Roper, 433. 

proclaim that he made summons qn the ° That part of the writ which corn- 
land, see 2 Wms. Saund. 43. mands the Sheriff to take the land into 

^ Appearance must be the third day the hands of the Queen is mere form, 

after such return, exclusive of the day of and void ; Dalt. ch. 62 : if the place be 

the return ; or, in case such third day within a liberty the Sheriff must send 

■ball fall on a Sunday, then on the fourth his mandate to the bailiff of the liberty, 

day after such return, exclusive of such as in other cases ; ibid. The writ must 

day of return. 1 Will. 4, c. 8, s. 2. In be served J^en days before the return 

de&ult of appearance, the next process is day; Dalt ch. 62. Br. Grand Cape, 29. 
a grand cape. There is bl grand cape and ^ If there be no lands, &c., the Sheriff 

petit cape; the former never lies after an may return nihil; ibid. 

I ft 
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Return of Nihil. 

By virtue &c. and I further certify that the said A. hath no lands which I can 

take by the view of &c. The answer of . 

The execution of this writ appears in a certain schedule hereto annexed. 

The answer of High Sheri£ • 

Writ of Inquiry and Seisin,^ 

Victoria &c. to the SheriflF of W. greeting : Whereas B. widow who was the wife 
of C. bitely in our Court before our justices of the bench at W. recovered her seisin 
against A. of the third part of &c. with the appurtenances in the parish of E, in 
your county as her dower of the endowment of the said C. her late husband by our 
writ of dower whereof she has notliiug as by the record and process thereof now 
remaining in our said Court appears to us of record ; therefore we command you 
that without delay you cause the said B. to have her full seisin of the said third 
part with the appurtenances to hold to her in severalty by metes and bounds and 
how you shall have executed this writ make known to our said justices at W. on 
&c. We command you also that by the oath of twelve good and lawful men of your 
bailiwick you diligently inquire if the said C. the late husband of the said B. died 
seised of or had a right to<^ the said tenen.ents with the appurtenances in fee simple 
or fee tail at law or in equity and if by that inquisition you shall have so found 
that you diligently inquire how long time has elapsed from the death of the 
said C. and how much the said tenements with the appurtenances are worth by the 
year in all issues beyond reprises, according to their value ; and what damages the 
said B. hath sustained as well as by occasion of the detention of her said dower 
beyond the said value as for her costs and charges by her about her suit in this 
behalf expended and the inquisition thereupon made make known to our said jus- 
tices at the said time under your seal and the seals of those by whose oath you shall 
have made that inquisition and this writ Witness &c. 



Return. 



"• S; 



to wit. 5 ^^^ hours of ten and twelve' of the clock in the forenoon of the same day 

in the year of our Lord 18 — before me Sheriff of the said county by virtue of her 

Majesty's writ to me directed upon the oaths of twelve good and lawful men of my 
bailiwick and being then and there sworn and charged upon their oath say that C. in 
the said writ named died leUed qf'^ &c. with the appurtenances at E, in the parish of 
E, in the said county in his demesne as of fee simple and that the tenements afore- 
said with the appurtenances are worth by the year beyond reprises according to the 

true value of the same the sum of £ and that years and months 

are elapsed from the death of the said C, and that B. his widow iiTthe same writ 
named hath sustained damage by reason of the detaining her dower in the said writ 

specified to the value of £ and for costs and charges by her about her suit in 

that behalf expended the sum of 40«. In testimony whereof as well I the said 



^ If the Sheriff do not return the award of a writ of inquiry, but the de- 
writ, the demandant may sue out an mandant may waive the default and 
alias grand cape at the return of the take an appearance upon the grand 
first writ; see Entry, Kastall, 239 a, cape. 

pi. 4. If the defendant appear on the sum- ° No alias habere facias seisinam can 

mons or on the grand cape, and the de- issue ; for in Dyer, 278 a. Anon., the 

fisiult of appearance upon the summons Sheriff assigned dower by metes and 

has been released to the defendant, the bounds, but the demandant refused to 

demandant must count ; see 3 Chitty, Fl. receive it; held, a good return, and that 

1218 ; Doctr. Flue. 147 ; 2 Wras. Saund. the widow might enter at any time after 

43. If on the return of the grand cape without an alias, 

the tenant makes default, and the de- <^ 3 & 4 Will. c. 105, ss. 2, 3. 

mandant insists upon the default, he is ^ ** Seised of," or '- had a right to" 

entitled to judgment of seisin and to an (as the case may be). 
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Sheriff as the jnrors aforesaid have interchangeably put onr seals to this inquisitioo 
the day and place above written. 

The answer of High Sheriff. 

And I do further certify to the justices of our lady the Queen at W. that by 
virtue of the said writ I did on &c. cause the said B, to have full seisin of the third 
part of the &c. with the appurtenances to wit of &c. in the tenure of A. to hold to 
the said B. in severalty by metes and bounds as the dower of the said B, of the 
endowment of the said C. her late husband, as by the said writ I am commanded. 
The residue of the execution of this writ appears in the inquisition hereunto an- 
nexed. 

The answer of High Sheriff 

The assignment of dower> being a judicial act, must, like all Assign- 
other judicial acts, be done by the Sheriff in person, and not by nient,how 
deputy.* He can only assign dower according to the rule of the "'^*' 
common law, and the tenor of the writ.** When, according to the 
exigencies of the writ, the whole, as in gavelkind^ is to be seized, 
no difficulty can well arise in executing it ; but when a part only 
is to be seized^ and that part incapable of a beneficial severance, as 
in mines, tolls, and the like, the assignment of dower is frequently 
beset with many difficulties. The general rule is, that if the thing, 
of which she is endowed, be divisible, her dower must be set out 
by metes and bounds ; ^ but if it be, in its nature, indivisible, she 
must be endowed specially ; as of the third presentation to a 
church, the third part of an advowson, the third toll dish of a mill, 
or ** de iniegro molendino per quemlibet S mensem ; " ^ the third part 
of the profits of an office ; the third part of a piscary, viz. tertium 
piscem vel jacium retis iertium ; and so of a rent charge and com- 
mon of pasture, that is, a stinted pasture.^ The judgment, in 
Stoughion V. Leigh,^ throws considerable light on the mode of 
executing this writ, especially where the subject-matter is incapable 
of a beneficial severance. It was a case directed out of the High 
Court of Chancery for the opinion of the Court of C. P., and the 
main features of it were these:- — John Hanbury died seised of 
divers landed estates, and of several mines and strata of lead and 
coal — some of these mines being under his own land — others under 
land not his own ; some of them opened, others not opened. The 
certificate^ after stating that the widow was not dowable of any of 
the mines or strata which had not been opened at all, whether in 
lease or not, proceeds to say, that " in assigning the dower of 
Mr. H.'s own lands the Sheriff must estimate the annual value of 
the open mines therein as part of the value of the estates of which 
the widow is dowable ; but it was not absolutely necessary that he 
should assign to her any of the open mines themselves, or any 
portion of them. The third part in value which he should assign 
to her might consist wholly of land set out by metes and bounds^ 



^ BandaCs ca. Noy. 21. ment must be parcel of 1M lands ihemr 

^ 1 Roll. Abr. 683, pi. 85 ; see also selves. 

1 Roper on Husband and Wife, where ^ Co. Litt. 32. 

the matter is ably treated. ^ 1 Taunt. Rep. 402 ; and see Doe 

c Hence it follows that the endow- d. Riddell v. Gwinnell, 1 G. & D. 191. 
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and containing none of the open mines. Or, he might include any 
of the mines themselves in the assignment to the widow, describing 
them specifically, if the particular lands in which they lie should 
not also be assigned ; but if those lands should be included in the 
assignment, the open mines within them might, but were not 
necessarily to be so described, being part of the land itself which 
was assigned : and as the working of open mines was not waste, 
the tenant in dower might work such mines for her own exclusive 
profit. Or, the Sheriff might divide the enjoyment and perception 
of the profits of any of the particular mines as after mentioned. 
In regard to the mines and strata which Mr. H. had in the lands 
of other persons, they were of opinion that it was not necessary 
that the Sheriff should divide each of the mines or strata ; but he 
might assign such a number of them as might amount to one-third 
in value of the whole, or he might proportion the enjoyment o( 
such of them as he should think necessary, so as to give each a 
proper share of the whole. If the division of an open mine could 
be made by metes and bounds as lands are required to be divided, 
without preventing the parties from having the proper enjoyment 
and perception of the profits, they thought that mode should be 
adopted ; but as the property seemed to them to be incapable of a 
beneficial severance in that way, they thought the case analogous 
to some of those stated by Lord Coke, 1 Inst. 32 a, wherein it is 
held that the Sheriff may make the assignment in a special manner, 
and that therefore he might proceed with respect to the mines in 
question. They found no authority however establishing any 
precise mode of dividing a mine, nor could they point out any that 
might not be attended with inconvenience ; but if the Sheriff was 
to make the assignment, they thought he might lawfully execute 
his duty by directing separate alternate enjoyment of the whole 
for short periods, proportioned to the share each had in the sub- 
ject, or by giving the widow a proportion of the profits. In 
answer to the last question proposed to them, they were of opi- 
nion that the widow was entitled to work for her own exclusive 
use the open mines within the close that had been assigned to her, 
without any exception of the mine, for her dower of one of the 
estates, notwithstanding the excess arising from the omission o( 
such exception ; and inasmuch as the assignment was the act of 
the heir himself, being of full age at the time, they thought he bad 
no remedy at law against the dowress for avoiding the conse- 
quences of that act. Had he been under age at the time he might 
have had relief by writ of admeasuremenc of dower ; or had the 
assignment been made by the Sheriff in execution of a judgment 
in dower, the heir might have had a scire facias to obtain an 
assignment de novo," The Sheriff may put the widow into pos- 
session or seisin, by a clod, or by grass growing upon the land, or 
by any beast being upon the land ;^ or he may assign it by parol.^ 



• Fite. Dower, 38. ^ Co. Litt. 85 ; Rowe r. Power, 2 

N. R. 1, 34 ; Watk. on Conr. 83. 
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If the commands of the writ be to deliver possession of a third 
part of all lands and tenements, &c., and there are lands in meadow, 
pasture, and corn, he may assign the whole dower out of any of 
thera.^ Although the Sheriff do not return the writ, the widow is 
lawfully seised in dower. i^ It is not necessary for him to state in Oerltiiitj- ol 
his return the particular fields which he has assigned ; it is sufB- ntum. 
cient to state, with certainty, of what such thirds consist.^ The 
Sheriff's mistake, in assigning it, may be corrected by scire facias Ezeeuive 
for an assignment de novo by the heir or tenant ; ^ semble^ a Court assignment. 
of Equity would relieve.^ For any misconduct, in assigning Sheriff's 
dower, the Court will punish the Sheriff^ — in the case cited he misconduct 
was committed to prison. 



Section II. 
QUARE IMPBDIT.f 



This is the proper process to try the right to a presentation. By 
the common law there were three writs for the church itself:— 
1. Rightof advowson. 2. Assize of darrein presentment. 3. Quare 
impedit. The two former have been abolished.** Quare impedit For whom 
is, in strictness, a mixed and not a real action. But it is not an ""^ ^***" "* 
action over which the three Superior Courts have a concurrent ***' 
jurisdiction; so that The Common, Law Procedure Ad (15 & 16 
Vict. c. 76) does not apply to it, nor do the general rules of Hil. 
T. 1853.^ It is a possessory writ, and lies, for the patron of an 
advowson, to restore him to the possession of his advowson, and 
to his right of presentation. 

At common law, it lay only when the patron was hindered from 
presenting during the vacancy of the church, plenarty being in all 
cases a good plea. But since the 13 Edw. 1, c. .5, plenarty by 
defendant's own presentation is no plea, '* so that the writ be pur- 
chased within the six months, though he cannot recover his pre- 
sentation within the six months." A patron is said to be disturbed 
in presenting, either when the bishop hath admitted and instituted 
a clerk upon the presentment of another pretended patron, or, 
when the bishop will not admit the patron's clerk presented him, 
upon any pretence. But, if the ordinary hath filled the church, 
by a wrongful collation, the patron is not thereby disturbed ; and, 
in such a case, the patron must present, and the ordinary refuse to 
adroit his clerk, before the patron can bring his action ; neither is 

» Moore, 19 pi. 66. 442. 

^ Ashborotiffk't ca. Cro. "EWz, id. ^ Howard r. Cavendish, tuprd/ 

^ Howard r. CavendUh, Gro. Jac LongvUUs ca, 1 Eeb. 743. 
621 ; Palm. 264. » 2 Inst. 367 ; 2 Roll. Abr. 376. 

«» 1 Roper, 406 ; Gilb. Exc. "Dower,"* »» 3 & 4 Will. 4, c. 27, s. 86. 

889. » MilUr t. MUler, 1 Scott, 387 ; ToU 

• H<^y T. Hoby, 1 Vem. 218 : 1 ton ▼. Biskojp qf CarlisU, 8 C. B. 60. 
Koper, tuprd; Sneyd v. Sneyd, 1 Atfc. 



120 MINISTERIAL DUTIES. 

there a disturbance by a stranger presenting a clerk, unless the 
bishop hath admitted him: but, if admitted, the disturbance is 
complete ; and the patron may bring his action, without making 
Statute of any presentment to the bishop.* Before the stat. of 7 Anne, c. 18, 
Umitakion. an usurpation of a presentation did, at common law, displace the 
right of advowson, and no possessory action could be brought; 
but, since then, no usurper or disturber could divest the right of 
presentation out of the true patron, or acquire the inheritance of 
the advowson by wrong ; the provisions of which did, in effect, 
take away all limitation of suit about the right, and enable the 
true patron to present, at any time, on the church becoming 
vacant, or, if disturbed, might have had his quare impedii,^ But, 
upon the recommendation of the real property commissioners, a 
statutory limitation is now fixed, by the 3 & 4 Will. 4, c. 27, 
For what ss. 29-34. A patron may have this writ for a church, chapel,^ 
the writ vicarage, prebend.^ So the writ lies for a donative deanery by 
the Queen, though elective;*^ or an archdeaconry (but not for a 
chancellorship or commissaryship, for they are mere offices. 
For whom, although granted for life). So it lies for a bishop disturbed ; for 
the Queen disturbed ; ^ for the grantee of an advowson against 
the [patron] grantor ; ^ for executors on their disturbance, or on 
the disturbance of their testator;^ for husband and wife jointly, 
or for the husband alone jure uxoris ; if he die, the wife may 
sue alone on that disturbance ; ^ for a claimant under a recovery;"^ 
for a parson patron of a vicarage ; ^ and for the chapter in respect 
of their possession against the dean. If one have the right of 
nomination and another the right of presentation, and one of them 
impede the other, it will lie.™ If a stranger present, the two may 
join.° Tenants in common and joint tenants must join ;^ likewise 
coparceners, when there has been no composition to present in 
turn.P An heir cannot have this writ, for a disturbance in his an- 
cestor's lifetime, unless the church be donative.^ The plaintiff 
(the action being possessory) must have an immediate right of 
Farkiet to presentation ; a reversion or remainder will not do. It is, gene- 
niu rally, advisable, to bring it against the bishop, the pretended 



• See Beg. ▼. Chapter of Exeter, 12 * 1 Wm«. Exors. 744. 

Ad. & E. 512; WaUon'iOl. L»w,238; ^ 7 Hen. 8, c. 4. 

Hob. 200. ^ F. N. Br. 84. 

»> See also Plowd. Rep. 358, 370; " 8 T. R. 661. 

Shelford'8 Real Prop. Stat. p. 10, and * Dyer, 48, a. 

I there cited. ° Br. Abr. (Joinder in Action), 103 ; 



^ Bedford y, Lincoln, 2 Wilies, en ; Co. Litt. 197 b; Wats. C. L. 254. 

14 Hen. 4, c. 6. Where there has been a partition, see 7 

' 13 Edw. 1, c. 5; Smalwood t. Bi- Anne, c. 18. 

4hop qf Lic^d, 1 Leon. 205 ; Owen, ^ 2 Inst 365 ; 1 Hen. Bl 417 ; see 

99. 13 Edw. 1, c. 5, 8. 5. 

« Oo. Litt. 344. * 1 Roscoe on Real Actions, 101 ; 2 

f Bull. N. F. 125 {a) n. ; Watson's Wils. Rep. 150. A donative benefice, 

CI. Law, 240 ; Co. Litt. 344. be it remembered, descends to the heir 

* 2 Roll. Abr. 375. at law, a pretentation to the executor. 

» 1 Wms. Exors. 671, 748. 
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patron, and his clerk ; * for, if the bishop be not made a party to 
the suit, and the suit be not determined, until six months are past, 
the bishop may present by lapse ; whereas, if he be made a party, 
no lapse can accrue, until the right be determined. Again, if the 
pretended patron be not made a party^ the suit is of none effect, 
and the writ shall abate ; for the right of the patron is the princi- 
pal question in the cause.'' Again, if the clerk be not made a 
party, and he have received institution before action brought, the 
right of patronage may be recovered, but not the present turn ; 
for he cannot have judgment to remove the clerk, unless he be a 
party.* 

Writ. 

Victoria, &e. To the Sheriff of W. greeting : Command hishop of L. A. 

Eiq. and C, clerk that justly and without delay they permit X to present a fit person 
to the church of M. which is void and in the gift of the said X. as he saith ; and 
whereof he complaineth that the aforesaid bishop A, and 0. unjustly hinder him ; 
and unless they shall so do and the said X. shall give you security to prosecute his 
anit then summon by good swnmoners the said bishop A, and 0. that they be before 
our justices at Westminster on &c. to show why they will not do it and have you 
then the summoners and this writ. Witness, &c. « 

Warrant. 

W. (to wit) Sheriff of the county aforesaid to and my bailiffs 

greeting : By virtue of her Majesty's writ of quare ifnpedit under the great seal of 

Great Britain to me directed I command you or one of you that you command 

bishop of L. A. Esq. and C clerk that justly and without delay they permit X. to 
present a fit person to the church of M. which is void and in the gift of the said X. 
as he saith ; and whereof he complaineth that the aforesaid bishop A. and C. unjustly 
hinder him : and unless they shall so do then I command you that you summon by 
good summoners the said bishop ^.and C. that they be before her Majesty's justices 
at W. on &c. to show why they will not do it. Given under the seal of my office 
this day of 18 — . 

[Seal qf office,] By the Sheriff. 

Summons.^ 

By virtue of her Majesty's writ of quare impedii under the great seal of Great 
Britain to the Sheriff of the county of W. directed and by virtue of the said Sheriff's 

warrant thereupon to us directed we do hereby require and command you 

bishop of Z. ^. Esq. and C. clerk that ye justly and without delay permit X, to 
present a fit person to the church of M. which is void and in the gift of the said X. 
as he saith and whereof he complaineth that ye the said bishop A. and C. unjustly 
binder him : and unless ye shall so do then we do hereby summon you that ye be 
before her Majesty's justices at Westminster on &c. to show cause why ye will not 
do it. Given &c. 

To the Right Rev. Father in God ) r r \ 

Lord Bishop of L. A. Esq. and C. [ Tsi ^^^•• 

Clerk and each and every of them. ) ' * ' 

* As to partietf see further in Com. <^ As to damages, see 13 Edw. 1, c. 5. 

Dig. Pleader ; Sell. Pr. vol. ii. 321 ; Cottt, 4 & 5 Wm. 4, c. 39. Bull, N.P. 

Lee's Pr. Diet. " Quare impedit;" Wat- 123. 

son's C. L. 254. ^ The summons may be made in the 

>> Hob. 138, 164, 200, 316; 7 Rep. church or to the person. 
25. 
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Return. 

Pledget to proieeate 
SniDinonen 



John I>o€, 
Rickard Rot, 
J,B. 
T,S. 

By Tirtae of thii writ to me directed I haye rammoned the within-nemed biehop 
A. and C. that jaatly and without delay they permit the within named X. to present 
a (it person to the church within-mentioned ; and I have alio summoned by the good 
suramoners above-named the said bishop A. and C. that they be before her Hajesty'a 
Justices at W, on &c. to show why they will not do it as by this writ I am commanded. 

The answer of High SheriflF. 

Pone.^ 

Victoria &c. to the Sheriff of W. greeting : We eommand you that you put by 
sureties and safe pledges A. Esq. and C. clerk that they be before our justice! 
at Westminster on &c. to answer us of a plea that they permit X to present a 
£t person to the church of M. which is Toid and in the gift of the said X and 

whereof the said A. and C. together with bishop of L. unjustly hinder 

the said X. ; and to show wherefore they were not together with the said bishop im 
our eourt before our justices at Westminster on a certain day now past as they haYa 
been summoned : and have you there the names of the pledges and this writ. Wit* 
ness &c. 

Return indorsed on the Pone. 

The answer of Sheriff of the county of W. 

Summoners of the within-named ( /. B, 
A. and C. are (H. B, 

Bwj. High Sheriff. 



Section III. 
HABBA8 COBPUS. 



The great and efficacious writ, in all manner of illegal confine- 
ment, is that of habeas corpus ad subjiciendum, directed to the 
person detaining another, and commanding him to produce the 
body of the prisoner, with the day and cause of his caption and 
detention ; ad faciendum, subjiciendum, recipiendum ; to do, submit 
to, and receive whatsoever the judge or Court awarding such writ 
shall consider in that behalf.^ It is a Common Law writ, secured 
by several Acts of Parliament, of which the most important are 
the 16 Car. 1, c. 10; the dl Car. 2, c. 2 (pre-eminently known as 
The Habeas Corpus Act) ; and the 5Q Geo. 3, c. 100. The Court 
of Chancery, ana any of the Common Law Courts at Westminster, 
or any Judge thereof* may award it, either in term or in vacation. ° 



* Issued after the return of the qv4ire ^ BI. Comm. b. 3, ch. 82 ; Inst 55, 

tmpedit. The Sheriff's warrant upon 615 ; 4 lb. 182 ; 4 Bac. Abr. Habeat 

tbej7oiM may easily be framed from other Corp-at, Woutaon't ca,^ A. & B. 780. 

precedents and the writ (eliding at i% Wilmot's opinions, p. 81. 

wit)t " and to show wherefore they were <^ WaUon*t caie^ suprd ; Caitu ff^U- 

not together with the said bishop in her tons ctue, 7 Q< B. 984. 



Majesty's Court," &c. 



HABEAS CORPUS. 



ui 



A party imprisoned has also a right to the opinion of every Court 
as to the propriety of his detention.* It is a writ claimable of 
right, but it does not issue of course. Whether at common law, 
or on the stat, of 31 Car. 2, c. 2 ; or 56 Geo. 3, c. 100, the appli- 
cation must be grounded on an affidavit of a probable and reason- 
able ground for the complaint, and that it is made by or on the 
behalf of the person imprisoned ;^ and there must be an affidavit^ 
if possible, from the prisoner.^ The application must also be 
preceded by his written request, attested by two witnesses.** 

Habeas Corpus (Q. B,). • 

Yictoria &c. to the Sheriff of W. greeting : We command you that yon haye 
the body of C. D. detained in our prison under your custody as it is said under 
safe and secure conduct together with the day and cause of his being taken 
and detained by whatsoever name he may be called or known before our right trusty 
and well beloved — (as the ease may be) our chief justice assigned to hold pleas in 
our Court before us at his chambers in Bolls' Gardens Chancery Lane London im- 
mediately after the receipt of this writ to do submit to and receive all and singular 
those things which our said chief justice shall then and there consider of him in this 
bebalf ; and have there then this writ. Witness &c. 



Warrant. 



High Sheriff of the said county to keeper of H.M.'s gaol in 

and for the said county by virtue of H.M.'s writ to me directed I command 



C. 

to wit _ 

you that you have the body of 



before 



Ch. J. of our lady the Queen 



» Ex parte Partington, 13 M. & W. 
684 ; Canadian jpi-isoner's case, 9 Ad. 
& B. 731 ; 6 M. & W. 32, S. C. 

•> In cHminal cases a copy of the com- 
mitment, or an affidavit of the refusal of it, 
must be kiid before the Court or judge ; 
Tidd's Fr.347; and the application should 
be supported by other evidence than the 
affidavit of the prisoner ; 1 Leach, 255. 

^ Canadian pris. ca., 5 M. & W. 35. 

^ Rex V. Wiseman, 2 Smith's Rep. 
617. It is usual to obtain at the same 
time a torit of certioraH from the Crown 
Office to the committing magistrate, re- 
quiring him to return the depositions, &c. 

« The writ (under 31 Car. 2, c. 2) must 
be marked thus : " per statutum trice- 
simo privio Caroli secundi regis.'* Jt 
may be directed and run into a county 
palatine, cinque ports, or other privileged 
places in England, Wales, Berwick-upon- 
Tweed, Jersey, (7 Q. B. 986,) Guern- 
sey or Man, Crawford's case, 13 Q. 
B. 613, or " into any port, harbour, 
road, creek or bay upon the coast of 
England or Wales, although the same 
should be out of the body of any county." 
When the prisoner is in custodj'^ for a 
criminal matter, and the writ be granted 
by a judge of Q. B., it must issue from 
the crown side of the Court ; Hastens 



ease, 12 Ad. & B. 6i5. It may be 

made returnable immediately, which 
means within due and convenient time ; 
Beitesworth v. Bell, 3 Burr. Rep. 1876. 
It must be signed with the proper hands 
of the Chief Justice, or, in his absence, 
of one of the Justices of the Court out 
of which the same writ shall be awarded 
or made ; 1 & 2 Ph. & M. c. 13, s. 7 ; 
vide Salk. Rep. 150; 2 Str. Rep. 895 ; 
12 Mod. 2; 2 Lord Raym. 1379; if not 
so signed the Sheriff is not bound to ex- 
ecute it; Jtez V. Boddam, Cowp. &J%, 
See also Shepherd v. Shum, 2 Cr. & J. 
632. If the Sheriff do not obey the 
first writ in convenient time, he will not 
only be subject to the penalties in the 
31 Car. 2, but, after being ruled to re- 
turn it, to an attachment for his con- 
tempt, such mode of punishment being 
within the spirit of the statute referred 
to; Rex v. Wright, 2 Str. Rep. 915; 
Rex V. Winion, 5 Term. Rep. 89. The 
writ, within three days after service, 
must be returned, and the body brought 
if within twenty miles ; if beyond the 
distance of twenty miles and not above 
one hundred, then within the space of 
ten days ; if beyond the distance of one 
hundred miles, then within the space of 
twenty daysj 3? Car. 8, c 2, s. 2. 
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before the Qaeen henelf at hii chambers in BoIU' Gardens Chancery Lane London 
immediately after the receipt of this your warrant to do submit to and receive what 
the Queen's Ch. J. shall then and there consider of him in this behalf. Hereof fail 
not at your peril. Given, &c. 

By the same Sheriff 

Return.* 

C. ) I High Sheriff of the said county do humbly certify and return to 

to wit. ) the Bt. Honble. H.M.'s Ch. J. in the writ to this schedule annexed 

that before the said writ came to me (that is to say) on the day of in the 

year within written C D. in the said writ named was taken and in H.M.'s gaol 
for the said county under my custody is detained by virtue of a certain warrant of 
commitment [or "a writ of capitu ad tati^aciendum**] which said warrant [or 
" writ "] follows in these words : Victoria &c. [here tet forth the vnit OMd all in- 
dorsements verhaiim,, and conclude thus ;] and these are the causes of the taking 
and detaining the said C. Z>. which together with bis body I have ready as by the 
said writ I am commanded. 

Indorsement, 

The execution of this writ appears in the schedule hereunto annexed. 

The answer of Esq. High Sheriff. 



Section IV. 
ACCEDAS AD CURIAM. 



This writ lies for the removal of a plaint out of the Court of a 
franchise, hundred, Court Baron, or the like (not being Court of 
record). 

It is issued out of Chancery ; and is executed, by directing a 
precept, in the form set forth in the text, to the steward and 
suitors of the Court; commanding them to return the plaint to 
the Sheriff; and to prefix a day to the parties to appear ; and, 
thereupon^ the Sheriff returns the accedas ad curiam with the 
plaint, &c. annexed,** 

The writ cannot be had without showing some special cause for 
the removing of it ; as that a freehold is in question there ; or 
some foreign plea pleaded not triable in that Court.^ 



*• If the facts be substantially stated HahevoUl, 12 C. B. 228 ; sed vide Reg- 

it is enough. TToteon't ca., 9 Ad. & B. v. Dunn, 12 Ad. & B. 599; /n fi0 

787. It is a good return that the party Clarke, 6 Jur. 767, Q. B. ; but whether 

is dead. Dalt. 219, 261. He may re- by affidavit or pleading does not seem 

turn cepi and languidus; ibid. 260. He quite clear. Time for return, anU, 

cannot return that he was resisted, for 128, n (e). In executing this writ the 

he may raise the posse comiUUus, The officer should not deviate from the direct 

return may be amended before or after road nor allow his prisoner to go at 

filing, 9 Ad. & E. 731. The return need liberty; if he do it will amount to an 

not be supported by affidavit It seems escape; Roll. Abr. Escape, D. 9. 

that it may be impeached and the truth *» Greenwood, 61 ; Rtz. Nat. Brer, 

inquired into ; see Ex paiie Beeching, 71 ; Plowd. 74 ; Archb. Pr. 989. 

4 B. & C. 186 ; 68 Geo. 8, c. 100, s. 4 ; « Ibid. 
WaUons ease, 9 Ad. & B. 781. 2n re 



ACCEDAS AD CURIAM. — D£ VENTRE IN8FICIEND0. IftS 

Yictoria &c. to the Sheriff of W, greeting : We command you that taking with 
you four discreet and lawful freeholders of your county you go in person to the 

Court of and in Court there you cause the plaint, to be recorded which is in that 

Court without our writ brought by the said against the said as it is said ; 

and that you have that record before our justices at Westminster on under your 

seal and the seals of four lawful freeholders of the same county of such as shall be 
present at that recording ; and prefix the same day to the parties aforesaid that then 
they may be there to proceed in the same plaint as shall be just ; and have there the 
names of the said four freeholders and this writ. Witness &c. 

Return.^ 

W. I Court Baron of lord of the manor of in the said county 

to wit. J holden at in and for the said manor on the day of 18-— 

before steward of the said Court. 

A, B, complains of C. D. &c. (Pleading t.) 

J, H., Steward. 

I; ^^ I Suitor.. 

By virtue of this writ to me directed I did go to the Court within written and in 
full Court there I caused to be recorded the plaint within written which record I 

have (as appears in the schedule to this writ annexed) before on the day and 

at the place within contained, under my bcal and the seals of D.^ E., F. and O, four 
lawful freeholders of my county who in the same Court were present at that record- 
ing and I prefixed the same day to the parties aforesaid that then they might be there 
to proceed in the same plaint as was just as within I am commanded. 

The answer of High Sheriff. 



Section V. 
DE VENTRE INSPICIENDO. 



" This writ is granted out of Chancery, commanding the 
Sheriff, that he cause the party to be viewed by 12 knights, and 
searched by 12 women in the presence of the 12 knights, and ad 
tractandum per ubera et venirem inspiciend. whether she was with 
child, and to certify the same unto the common bench : and if she 
were with child, to certify for how long time in their judgments, et 
quando sit paritura : Whereupon the Sheriff caused her to be 
searched, and returned, that she was 20 weeks gone with child, 
and that within 20 weeks fuit paritura ; whereupon another writ 
issued out of the C. B., commanding the Sheriff' safely to keep 
her in such an house, and that the doors should be well guarded, 
and that every day he should cause her to be viewed by some of 
the women named in the writ (wherein ten were named), and when 
she should be delivered, that some of them should be with her to 
view the birth, whether it be male or female, to the intent there 



* It is a good return, that after the 63. It seems also to be a good return, 

receipt of the writ, and before the return that the suitors refused to record tHe 

thereof, no Court was held ; and that he plea, or to deliver to him the record, or 

also required the lord to hold his Court, denied that there was any such record ; 

which he refused to do. G-reenwood, 63 ; in such cases, the Court above would 

Fitz. Retoru, 21 ; Dalt. 243. The per- award a distringas directed to the Sheriff 

sons who go with him need not be against the suitors, with a summons 

knights; Fitz. Nat. Br. 10; Qreen. against the party; Dalt. 243. 
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slionld not be any falsity ; and upon this writ the Sheriff returned, 
that accordingly he had caused her to be kept, &c., and that such a 
day, &c., she was delivered of a daughter.*" So likewise the like 
writ was afterwards directed to the Sheriffs o( London, to cause 
one M. to be searched, whether she was with child by her de* 
cfeased husband, et quando fuit paritura^ (no mention being made 
of her second marriage,) and this writ was according to the prece- 
dent in the 89 Eliz. of the like writ against the said Lady W. ; 
and this writ was returnable in the C. B.: the Sheriff returned the 
inquisition, that by such persons he caused her to be^ searched, 
and found her to be enseint, et quod fuit paritura within twenty 
weeks ; wherefore he now prayed a second writ out of this Court, 
to be directed to the Sheriff of S., because she was removed with 
her husband to W. in S., and there inhabited, that the Sheriff 
might take her into his custody, and keep her until she was deli- 
vered of her child, that there might not appear to be any false or 
supposititious birth ; and that in the interim he should cause her 
to be viewed every day by certain matrons, named by the Court in 
the writ, and that some of them should be at the birth of the child, 
according to the said precedent of the Lady W.; but because in 
that case the lady was a widow, and so such a course might well, 
be observed ; but here she is a feme covert, who ought to habit 
with her husband, they would not take such a course with her, but 
left her with her husband, he entering into a recognizance, that 
she should not remove from the house wherein they then inhabited, 
and that one or two of the women returned by the Sheriff should 
see her every day, and that two or three of them should be present 
at her travail ; for it was said, that this issue might well be said to 
be the child of the first husband, and should inherit his land, so as 
i^ there were any false or supposititious birth, the cousin and heir 
might be disinherited : Wherefore a writ was accordingly awarded 
to the Sheriff of S., to cause her to be seen every day until her 
delivery, by two at least of the said women returned by him, and 
that three of them or more should be present with her at her deli- 
very, so as no falsehood might be in the birth. Note, after this 
course observed she was delivered of a female child, who was 
afterwards, by inquisition, found to be the daughter and heir of the 
said William T. deceased." ^ 



Section VL 

DB LUNATICO INQUIRENDO.*' 

This is a proceeding, in the nature of a writ of inquiry, into the 
soundness of an individual's mind (of his competency to manage 



• WUloughby't ease, Cro. El. 566 ; c. 4, 8. 2, app. 
IMt. c. 4, s. 2, app. « See 8 & 9 Vict. c. 100 ; 16 & 17 

»» Theaket's case, Cro. Jac. 686; Dalt. Vict. cc. 70, 96. 



DE LUNATICO IMQUIREMDO. tJ37 

his own affairs), and at what tinde the affliction fir6t disabled him; * 
or, in some cases, merely to inquire into a roan*s competency to 
manage his oWn affairs, as in the case of trustees and mortgagees.^ 
The Sheriff acts ministerially to the Master in Lunacy. The 
petition to the Lord Chancellor states the party's incapacity, and 
prays for an inquiry ; it is accompanied by affidavits of the un- 
soundness of the person's mind and incompetency to manage his 
own affairs ; whereupon an inquiry is ordered, and the Master in 
Lunacy, where it is to be tried by a jury, issues his precept to the 
Sheriff of the county, where the party resides, directing him to 
summon a given number of men. The number is regulated by a 
general order of the Lord Chancellor.^ The inquisition must 
be found by the oaths of twelve men.*^ 

Precept to Sheriff.^ 

By virtue of a commission under the Great Seal [or " order" €u the case may he] 

bearing date the day of last to me whose name is hereunder written 

directed I do will and require you to cause to come and appear before me twenty- 
four &c. on &c. at &c. then and there upon oath to inquire of the lunacy of one 
T. H. and of all such other matters and things as shall be then and there given 
them in charge ; and hereof £eu1 not at your peril. 

To the Sheriff of W, A. B. 

(Master in Lunacy.) 

Indorsement on Precept* 

The execution of this precept appears in a certain panel hereunto annexed. 

The answer of High Sheriff. 



to wit. \ 



Panel 

The names of the jurors to inquire according to the tenor of the precept 
hereunto annexed. 

A, 
B, 

a 



Oath^ to Foreman, 

Tou shall well and truly inquire of all such matters and things as shall be given 
^ou in charge on this inquest, and a true verdict give according to the evidence. 

So help you God. 

Oath to the other Jurors. 

The same oath that your foreman hath taken on his part you and each of you 
shall well and truly observe and keep on your parts. 

So help you G«d. 



^ The term sowndnese of mind seems ^ See Highmore and Shelford on 

to have been introduced by Lord Eldon. Lunacy. 

See Beck's Med. Jur.if«7Ua^^5«rra<ion, ^ The Master in Lunacy has powi^ 

ti 8 (7th edit.). to administer oaths, &c., 16 & 17 YkC 

»> See 6 Geo. 4, c. 74. c. 70, s. 66. 

•^ 16 & 17 Vict. c. 70, a. 46. 
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Betum of The Master in Lunacy, and not the Sheriff, returns the Commis- 
commiisioii. ^j^^^ ^t is signed by the jury and the Master in Lunacy. 



Section VIL 
NB BXBAT REGNO. 



This writ was, originally, a state writ; but, towards the latter end 
of the reign of James the First; it was granted, not only in respect 
of attempts prejudicial to the state^ but, in other cases, in aid of 
subjects.*^ 

the Absconding Debtors Act, 1851 (14 & 15 Vict. c. 52) has, 
practically, reduced it again to its former limits. The plaintiff 
For what, must be within the jurisdiction.^ It issues when the demand is for 
* a certain equitable money demand.^ For a balance of account^ how- 
ever, although he might be held to bail at law, yet a ne exeat regno 
may still issue : for the Court of Chancery, in such a case, has a 
concurrent jurisdiction with a Court of common law. It does not 
lie in respect of costs taxed in a chancery suit,^ nor for alimony 
after a decree in the Ecclesiastical Court pending an appeal from 
that decree.^ It issues to restrain a person from going to Scot- 
How ob- land ^ or Ireland,* The mode of obtaining this writ is, by filing a 
tained. bill (it must be after the filing of the bill,^ containing a prayer 
for the writ) ; and then moving, upon affidavit, for the writ.^ 
The affidavit in support of the motion must be as positive as an 
affidavit to hold to bail. Information and belief is not sufficient, 
except upon matter of pure account, as between partners and 
executors.^ The application ought to be as prompt as possible.^ 

Writ."^ 

The Queen to the Sheriff of W, greeting : because we are given to understand 
that A . B. purposes to go over towards foreign parts to prosecute there many things 
prejudicial and hurtful to us and many of our people : we willing to resiM his malice 
in this behalf command you firmly enjoining that you cause the aforesaid A. B. to 
come corporally before you and by what means you can compel him to find sufficient 
manucaptors who will bail him under a certain penalty to be reasonably imposed on 
them by you for which you will answer to us. In witness, &c. 



• Ex parU Bninker, 8 P. Wms., 822. 

818, n. ; Dick v. Swinion, 1 Yes. & B. f Donne* s ca., 1 P. Wms. 262 ; Wil- 

878. 2 Madd. Gh. Pr., tit. ** Ne exeat son v. Bomell, 2 Dick. 585. 

regno." « Bemal r. Donnegal, 11 Ves. 47; 

^ 2 Madd. tuprL see also Howden v. Mogert, 1 Ves. & B. 

« 2 Madd. Gh. Fr. 278 ; and see ffi/de 133. 

T. Whitfield, 19 Ves. 842; Boehm t. «» Anon. 6 Mad. 276. 

Wood, 1 Turn. & Russ. 848 ; White- » 2 Mad. Gh. Pr. 278. 

house ▼. PaHridge, 8 Swanst. 877. ^ Jackson v. Petrie, 10 Ves. jun. 164. 

^ Goodman v. Sayers, 5 Madd. 471. ' Ibid. 

• Street v. Street, 1 Turn. & Rust. " 1 Vitz. Nat. Br. 84. 
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Or thus 



And him the said ^. J5. to find sufficient security under the penalty of £ to 

be paid to our use or any one of them in the penalty of &c. that he go not tovrards 
foreign parts without our special licence nor presume to prosecute or cause to be 
attempted to be prosecuted anything whatsoever there which may be able to prevail 
to the contempt of us or to the prejudice or damage of our people nor send any 
person or persons there for that purpose. And if he shall refuse to do this before 
you that then you do commit him the said A. B. to our next gaol to be kept safely 
in the same until he will freely do so ; and when you shall have so taken that 
. security thereupon without delay distinctly and openly inform us thereof or certify 
in our Chancery under your seal remitting to us this writ &c. Witness &c. 

Return of Cepi Corpus. 

I have caused the within-named A. corporally to come before me and he found 

bail in the penalty of £ according to the command of the within writ 

The answer of High SheriflF.* 



Sect. VIII. 
CAPIAS. 



This writ was the first step in a personal action, but at the com- 
mencement of the present reign it ceased to be so. It is now a pro- 
cess in the nature of a ne exeat regno; and collateral to the action.^ Nature of, 
Its nature and object will be best understood from an attentive «»<» land 2 
perusal of the statute which thus changed its character. The ^*^** ^ ^^^' 
1 & 2 Vict. c. IJO, s. 3, enacts, ** If a plaintiff in any action in any 
of her Majesty's superior Courts of Law at Westminster, in which 
the defendant is now liable to arrest, whether upon the order of a 
judge or without such order, shall, by the affidavit of himself or 
of some other person, show to the satisfaction of a judge of one 
of the said superior Courts, that such plaintiff has a cause of 
action against the defendant or defendants to the amount of 201. or 
upwards, or has sustained damage to that amount, and thai there 
is probable cause for believing that the defendant or any one or more 
of the defendants is or are about to quit England, unless he or they 
be forthwith apprehended, it shall be lawful for such judge, by a 
special order, to direct, that such defendant or defendants so about 
to quit England shall be held to bail for such sum as such judge 
shall think fit, not exceeding the amount of the debt or damages ; 
and thereupon it shall be lawful for such plaintiff, within the time 
which shall be expressed in such order, but not afterwards, to sue 
out one or more writ or writs of capias into one or mpre different 
counties, as the case may require, against any such defendant so 
directed to be held to bail, which writ of capias shall be in the 



* For returns generally, see following 868 ; Turtier v. Parker, 2 lb. 444 ; NeaUe 
chapter. v. Snoulien, 3 lb. 422. 

*» See Ireland v. Berry, 1 D. & L. 
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Amount of 
debU 



Nature of 
claim. 



General 
rule of 
granting it. 



Appeal 
against 
order. 

Privilege 
from arrest. 



form contained in the schedule to this act annexed, and shall bear 
date on the day on which the same shall be issued." The minimum 
arrestable amount is 20L, be the arrest in England, Wales, or 
County Palatine.* " The Absconding Debtors Arrest Act, 1851," 
(14 & 15 Vict. c. 52,) confers on the Commissioners of the Court of 
Bankruptcy, acting for any district in the country, and upon the 
judges of District County Courts (except the County Court Judges 
acting in Middlesex and Surrey), the power of granting a warrant 
as auxiliary to such writ of capias. But of this more hereafter.** 

The claim may be for a debt or money demand, or, in some 
cases, for unliquidated damages. A cause of action, for which an 
action at law will lie, must appear on the face of the affidavit.*^ 
Where goods have been sold, but not delivered, a capias would 
not be granted ; for it is not reasonable that the plaintiff should 
have the security of the defendant's body under arrest, and also 
retain the security of the goods in his own hands.** So, it would 
not be granted against a surety in an action on a bail bond (for this 
would lead to bail ad infiniturn) : but when judgment is obtained in 
such an action, and a second action is brought upon the judgment, 
there is then no objection to the writ; for there is included a new 
cause of action, viz. the costs.® In an action on a penal statute, not 
being remedial, and the writ not being expressly given by the Act, 
this writ will not be granted, even fbr a sum certain ; as it is a 
maxim that every man is presumed to be innocent, until the con- 
trary be proved.^ Before The Common Law Procedure Act, 1 852, 
(which virtually abolished the forms of actions,) it was allowed to 
issue in case, trover, trespass, and in detinue, as well as in debt, 
assumpsit and covenant. As a general rule the writ will only be 
granted where the claim is certain, or capable of being made so 
by calculation ;« but this is not universally so ; for it has often 
been granted in actions for unliquidated damages. The rule may 
be stated more correctly thus : when the claim is for a debt, for 
which an action at law will lie, or for damages, when it is apparent 
that they amount at least to 20L, a judge has the power to grant it. 
The defendant may appeal to a Court, or to another judge, against 
the arrest order ; and the whole matter is then so left at large, that 
the merits of the case, or his intention to go abroad, may be tried 
on affidavit.^ 

But there are persons privileged from arrest on civil process. 
This privilege is of two kinds, viz. permanent and temporary. 
The former prevents the issuing of the writ, the latter suspends its 
execution. The following persons are permanently privileged.* 



» Bro^m v. McMillan, 7 M. & W. 
196. U & 15 Vict. c. 62, s. 1. 

•» And see Masters v. Johnson, 8 
Exch. 63. 

c Gadsden v. McLean, 9 C. B. 287. 

d Hopkins V. Vauyhan, 12 P^ast, 398 ; 
PonUfex y. De Maltzoff, 1 Exch. 436. 

e Brander v. Rohson, 6 T, E. 336; 
Prendergatt v. Davis, 8 lb. 85. 



^ Sutton 7. Oswald, 1 DewL P. C. 
348; 1 Tidd's Pr. 172. 

♦^ Lear v. Heath, 5 Taunt. 201'; 
Waters v. Jo^ce, 1 D. & E. 160. 

h 1 & 2 Vict. c. 110, s. 6; Pegler y. 
Hislop, 1 Exch. 438 ; Graham v. «S^aa- 
dnnelH, 4 D. & L. 817. 

* Impey's Office of Sheriflf, arrest. 
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The Sovereign ; the Lord Chancellor ; the Lord Keeper ; Peers, 
temporal and spiritual, English, Scotch, or Irish ; Peeresses by 
"birth, marriage, or creation ; the widows of peers ; members of the 
House of Commons;^ Bishops, and it seems members of Convo- 
cation ; Ambassadors and their domestic servants ; ^ Judges and 
their necessary servants ; Masters in Chancery, cursitors, minis- 
ters, and known clerks of the Court of Chancery, and the menial 
servants of the Chancellor or Keeper, or of their ministers and 
officers ; assistant officers of both Houses of Parliament who are 
summoned, and continually attend there ; the serjeant at arms, 
doorkeepers, clerks, &c. ; persons who are the servants of the 
Sovereign, and liable to be called on as such, to perform services ; ^ 
auditor of the Exchequer and other officers, a certificated bank- 
rupt for any demand provable under the bankruptcy ; ^ persons 
discharged under the insolvent act for debts scheduled.® Exe- 
cutors, administrators, heirs (for the debts of the deceased);' 
corporators, hundredors; all petty officers and seamen ^ (for 
debts contracted subsequently to their having entered the service 
or for a debt previously contracted less than 302. over and 
above all costs of suit) ; soldiers, ** marines^ (except when the debt 
amounts to 30/., over and above all costs of suit) ; bail ; and mar- 
ried women.^ The persons temporarily privileged from arrest are Persons 
a bankrupt, in coming to surrender, and after such surrender, temporarily 
during the time by " The Bankrupt Law Consolidation Act, 1849," privileged, 
limited for such surrender, and for such further time as shall be 
allowed him for finishing his examination, and for such time after 
finishing his examination, until his certificate be allowed, as the 
Court shall from time to time by endorsement upon the summons 
of such bankrupt think fit to appoint ^: a barrister eundo^ morando 
et redeundo from the Courts at Westminster and of Circuit ; ^ an 



* See Govdy v. Dunconibe, 1 Excb. sufficient promise in vyriHng to pay such 

485^ as to duration of ptrivilege. a debt^ he may be arrested ; 1 Term fi. 

»> 7 Anne, c. 12, s. 3. Forrester** 716. 
Ca., Temp. Ld. Talbot, 281; a consul « 16 & 17 Vict. c. 10, s. 56. 

has not the privil^e, Viveash v. Becker, ^ 16 & 17 Vict. c. 9, s. 52 : see also 

3 M. & S. 284. 8 East. 105; 4 Taunt. 667. 

c See Di/er v. Disney, 16 M. Sc W. * See^o^e. 

312; Hai^y y. Daiin, 3 Exch. 266. ^ 12 & 13 Vict. c. 106, ss. 112,162: 

d 12 & 13 Vict. c. 106, s. 205; see see Norton v. Walker, 3 Exch. 480. 
WeaHng v. Smith, 9 Q. B. 1026 ; » Luntly v. Nathaniel, 2 Dowl. 61 ; 

WooUey v. Smith, 3 0. B. 624; Clark Newton v. Constable, 2 Q. B. 166. 

V. Smi5h, lb. 991. N. (a Barrister) went on speculation 

« See Francis v. Dodsworih, 4 0. B. to the petty Sessions, but when there 

208. was actually engaged in the business of 

f 3 Bl. Comm. 292 ; but if an execu- the Courts ; held, privileged redeundo. 

tor or administrator be guilty of a de^ Does not this apply to Westminster Hall 

vastaifit, he may be arrested by a credi- as well, even supposing attendance to be 

tor upon a judgment suggesting such based on usage or prescription as sug- 

devastavit; 1 Salk. 98; Leonard v. gested in some of the cases 1 
Simpson, 2 Bing. N. C. 176; or on a 

K 2 
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Dittinction 
important 
to Sheriff. 



attorney^ and parliamentary agent :^ parties to a cause ; ^ jurors, wit- 
nesses ^eu7K2o,morane/oe/ redeundo from any of the Superior Coqrts, 
Committees of either House of Parliament,* Bankruptcy Court/ 
Insolvent Debtors* Courtis Courts Martial,'* the County Court,* 
and all Inferior Courts of law> When a cause has been referred 
under an order of nisi prius, or by submission containing a clause 
to make it a rule of court, parties and witnesses are privileged as 
if the same were still before the court.' So on writs of inquiry. "» 
Clergymen eundo, morando et redeundo from performing divine ser- 
vice are privileged from arrest," A party taken under an irregular 
writ is privileged, in returning from the chambers o£ the judge 
who has discharged him ; although the attendance there be of his 
own seeking, as by habeas corpus.^ Aliens are not as such privi- 
leged from arrest. One foreigner may arrest another in this 
country for a debt which accrued in a foreign country while both 
resided there, and he may do so, although the law of the foreign 
country does not allow of arrest for debt.P An attorney when 
going abroad may be arrested.4 An attorney's clerk going to or 
returning from judges* chambers on business, having reference to a 
pending suit, is not privileged from arrest.' An acquitted prisoner 
has no privilege redeundo.* In many of the cases above named, it 
is not the privilege of the individual, but a protection thrown over 
him by the law of nations, or by the municipal law for the benefit 
of others, whose privilege it really is. Being so, there seems to 
be no sound reason against the privilege being waived by the 
person who is invested with it, as for instance, by the Lord 
Chamberlain, ambassadors, and the like. 

A permanent privilege, as before stated, prevents the issuing of 
a capias; a temporary privilege prevents the execution only 
durante privilegio. The distinction is important to the Sheriff, for 
he would, in some cases of permanent privilege, by executing a 
capias incur a fine, imprisonment, and even corporal punishment ; 



* CluUerhuch r. HulU, 4 D. & L. 80. 
b Ex parte WaihinB, 8 Sim. 877. 

c Cameron v. Lightfooi, 2 Wm. Bl. 
1118; Pitt ▼. Coomes, 6 B. & Ad. 1078. 

^ Whether compelled by 8ubp<Bna to 
attend, or not; Meekins v. Smith, 1 H. 
Bl. 686. See also Ne-wion v. ffarland, 
8 Sc. 70. In re Douglas, 8 Q. B. 836; 
I Tidd's Pr. 198. 213; Strong v. Dick- 
enson, 1 M. & W. 490. 

• Sprig's Ca. 

fSelbt/ V. Hills, 8 Bing. 166 ; 1 Dowl. 
257, S. C. 

■ Willingham v. Matthews, 6 Tannt. 
856. 

^ 53 Geo. c. 17, t. 27. 

' Clntterhuch v. Hulls, 4 D. & L. 82. 

k Phill. on Ev.; Com. Dig. Privilege 
(A.); 2Q. B. 166. 



1 Randall t. Qumey, 8 B. & A. 262 ; 
Wehh V. Taylor, 1 D. & L. 676. 

■* WalUrs V. Rees, 4 B. Moore, 84; 
Newton v. Constable, 2 Q. B. 160. 

" To arrest him is a misdemeanor by 
9 Geo. 4, c. 81, t. 28; and see God- 
dard v. Harris, 7 Bing. 820. 

• Bex V. lilake, 4 B. & Ad. 865. 

' De (a Vega v. Vianna, 1 B. & Ad. 
284, overruling Melan v. Ihihe de Fitz- 
James, 1 B. & P. 188 : see also Trintbey 
y. Vignier, 1 Bing. N. 0. 161. 

' Thomson v. Moore, 1 Dowl. N. 0. 
288 ; Flight v. Cook, 1 D. & L. 716. 
As to ftn attorneys privilege, see Qilb. 
C. B. 209 ; TurhilVs Ca„ 1 Sannd. 67 ; 
8 T. R. 417. 

' Phillij)s V. Pound, 7 Exoh. 880. 

' Hare v. Hyde, 16 Q. B. 894. 
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if, for instance, he were to execute a capias on a peer,* peeress, or a 
member of the House of Commons, he might be committed by the 
House of Lords or Commons for a breach of privilege. So for 
arresting an ambassador or his domestic, not only the Sheriff and 
his officer, but also the plaintiff, at whose suit the process issued, 
and his attorney, would be snj)ject to fine, imprisonment, and cor- 
poral punishment, provided the name of such servant has been 
properly registered, at the office of the Secretary of State, and 
thence transmitted to the office of the Sheriffs of London and 
Middlesex. So by the 9 Geo. 4, c. 31, s. 23, a party arresting a 
clergyman durante privilegio, with knowledge, is guilty of a mis- 
demeanor. The Sheriff is not liable in damages for executing a 
capias upon an individual so privileged ; even though influenced 
by malicious motives in executing it upon a person whom he knew 
to be so privileged.** He may therefore in general arrest, but he 
is not obliged to arrest a privileged person. If he choose to Whether he 
take the truth of the facts upon himself and refuse to execute 'l^ould ar- 
the writ, he may do so, and the facts constituting the privilege will '®** ^^ °®*' 
be a good return. The proper remedy, for the person arrested, 
is an application for discharge.^* 

Affidavit.^ 

IntheQ.B. |^;^; 

A. li. the above-named plaintiff maketh oath and saith that 0. Z>. before and at 
the time of the commencement of this suit was and still is justly and truly indebted 

» If a peer be arrested, the Court or belongs, though not entitled of that Court, 

a judge will discharge him upon applica- but not in any Court unless entitled of 

tion for that purpose; and they will not, the Court in which it is to be used, 

upon such application, enter into the Beg< Gen. Hil. T. 1853, r. 144. It may 

right to his title. The privilege of an also be sworn before a commissioner of 

Irish peer is primd fctcie established. such Court in England, Scotland, or 

SUn-y V. Birmingham, 8 D. & R. 488 ; Ireland (3 & 4 Will. 4, c, 42). If sworn 

sed vide Davis v. Rendleshamj 7 Taunt. before a person having no authority to 

679. As to a ScoU^ peer, see JHgby v. take it, it would be a nullity ; Sharpe v. 

Stirling f 1 M. & Sc. 116; 1 Dowl. P. C. Johnson, 4 Dowl. 324. It may be made 

248, S. C. ; his being a peer, and having in a foreign country ; but, if sworn abroad^ 

acted as such, is sufficient not only the person's signature to the 

•* Tarlton v. Fisher, 2 Dougl. Rep. Jurat, but also his authority to administer 

676 ; Cameron v. Lightfoot, 2 Wm. Bl. the oath, and take affidavit, must be 

1190 ; Newton v. Constable, 2 Q. B. verified by an affidavit to be made in 

157; Magnay v. Burt, 6 Q. B. 393; this country. French v. Bellew^ 1 M. & 

Nwton V. Walker, 8 Exch. 480 : as S. 302; where the judge had not signed 

to the liability of the party and his at- I^q jurat the proceedings were set aside, 

torney, see Yearsley v. Heane^ 14 M. Bill v. Bament, 8 M. & W. 317. 

& W. 322 ; Ewart v. Jozies, lb. 787 ; The captain of a steamer between an 

West-v^ Smallwood, 3 lb. 41 8. Action for English port and Hamburgh, and about 

maliciously obtaining order for a capias, to depart on one of his regular voyages, 

Daniels v. Fielding, 4 D. & L. 829. is not a person about to quit England, 

^ €h'aJiamy.Sandrinelli,iD.&h,Sl7. within the meaning of 1 & 2 Vict. c. 

** If made «/<«• writ of summons is- 110, Atkinson v. Blake, 1 Dowl. N. C. 

sued it should be entitled in the cause. 849 ; and see Larchin v. Wiilan, 4 M. 

The true place of ahode and addition of & W. 861 : but it extends to a case where 

any person making an affidavit must be a man is domiciled in Ireland, and Z8 

inserted therein. An affidavit sworn be- about to quit England for the purpose of 

fore a judge of any of the Courts shall be goingthere,£amonrfv.J^i^«,8 Q-.&D.268. 

received in the Court to which such judge An affidavit of circumstances showing 
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to this deponent in £ for goods before then sold and delirered bj this deponent 

to the snid C D, at his request [or whatever else may he the eatue of action :] and 
this deponent further saith that the said C. D. now is a captain actually serving 

in her Majesty's regiment of the line and did on the day of a.d. 

18 — receive orders to proceed without delay along with his regiment to parts 
beyond the jurisdiction of this Court namely to Quebec in North America ; and 
this deponent further saith that for the reason aforesaid he verily believes that unless 
the said C. D, be forthwith apprehended he ^11 quit England. 
Sworn, &c. 

Writ.^ 

Victoria &c. to he. greeting : We command yon that yon omit not by reason of 
any liberty in your bailiwick but that you enter the same and take C. D. if he shall 
be found in your bailiwick and him safely keep until he shall have given you bail or 
made deposit with you according to law in an action on contract [or ** of torC] 
at the suit of A. B. or until the said C, D, shall by other lawful means be dis* 
charged from your custody. And we do further command you that on execution 
hereof you do deliver a copy hereof to the said C. D. And we hereby require the 
said C. D. to take notice that within eight days after the execution hereof on him 
inclusive of the day of such execution he should cause special bail to be put in for 



a mere case of suspicion, that a man is 
about to quit England, is not sufficient, 
Hai-vey v. O'Meara, 7 Dowl. 726 ; Ora^ 
ham V. SandHnelli, 4 D. & L. 3 17. The 
affidavit as to the existence of the cause 
of action must be positive, Willit v. 
Snook, 8 M. & W. 147 ; Pegler v. Hi^ 
lopi 1 EAh. 437; Pontifex v. De 
Ualtzof, lb. 436. If made by a 
third person it is not necessary to show 
any connection between himself and the 
plaintiff, UoUiday v. Lawes, 3 Bing. 
N. C. 541; Shwrt v. Campbell, 3 Dowl. 
487 ; nor to show the deponent's means 
of knowledge of the debt ; UoUiday v. 
Lawei, 3 Bing. N. G. 541 ; Wheeler v. 
Copeland, 5 T. B. 364. When it is im- 
possible t() swear positively to the debt, 
as where the plaintiff sues in auter droit, 
Sheldon V. Bakery 1 T. B. 83; Roche v. 
Carey, 2 W. Bl. 850 ; or as assignee of 
a bankrupt, swearing to his belief, or 
swearing *' as appears by the bankrupt's 
books, and as he verily beUeves,** is 
sufficient, Lowe v. Farley, 1 Ch. Bep. 
92. So, in the case of an assignee of a 
bond, or the like, he may swear " to the 
best of his knowledge and belief," Cress- 
wll V. Lovell, 8 T. &. 418. So, where 
the cause of action arose from the non- 
payment of biUs in India, the parties 
swearing that they were not paid "to 
his knowledge and belief** in India, or 
elsewhere, was held sufficient, Hobson 
V. Campbell, 1 H. BL 245. An affidavit 
bad in part, is bad altogether, Pontifex 
V. De Maltzof, 1 Exch. 436; Raggett v. 
Guy, 3 Dowl. 554 ; Drake v. Harding, 
4 Xb. 34 : but if good as to one distinct 



sum, and that be an arrestable amount, 
this will do, unless it appears that pro- 
cess was issued for the whole amount, 
and not for the former sum only, Caunee 
V. Rigby, 3 M. fc W. 67. Where the 
sum sworn to consists partly of interest, 
it must appear that the sum is due on 8 
contract of payment of interest, or that 
a sum of 202. is dne independent of in- 
terest, NeaU V. Snoulten, 2 C. B. 320. 

> 1 & 2 Viet c. 110, seh. As to di- 
rection of, see Edwards v. Robertson, 5 
M. & W. 520 ; Copley ▼. Meddros, 2 D. 
fc L. 74. When it was directed to the 
Sheriffr of Middlesex he was discharged, 
Moore v. Magan, 16 M. & W. 98. It 
may be amended, Plock v. Paeheco, 9 
M. & W. 344, 474 ; Rennie v. Bruce, 2 
D. & L. 951. See efiect of discrepancy 
between affidavit and capias, 1 DowL 
N. a 384, 386 ; 9 M. & W. 474. . 

A party arrested by order of a judg» 
may apply, for his dischaige, either to 
the Court, or to another judge; and may, 
on such application, use affidavits to con- 
tradict or expUdn that on which the order 
was granted ; and he may appeal to that 
Court against the decision of such latter 
judge. The Court will not revoke the 
order nor set aside the capias; but simply 
discharge the defendant out of custody. 
Graham v. SandrineUi, 4 D. & L. 817 ; 
Burness v. Guiranovieh, 4 Sxch. 520. 
The application shouldbe made promptly ; 
semble, within the time allowed for put- 
ting in bail, Sugars v. Coneanen, 5 M.- & 
W. 30; Brashour v. RnsseU, 4 Bins. 
N.C. 81. 
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him hi our Court of to the said action and tliat in default of so doing such 

proceedings may be had and taken as are mentioned in the warning written or in* 
dorsad hereon. And we do further command you that immediately after the execu- 
tion hereof you do return this writ to our said Court of together with the 

manner in which you shall have executed the same and the day of the execution 
thereof; or if the same shall remain unexecuted then that you do so return the same 
at the expiration of one calendar month from the date hereof or sooner if you shall 
be thereto required by order of the said Court or by any judge thereof. Witness 
• at Westminster [or as the case may he\ the day of . 

Memorandum, 

This writ is to be executed within one calendar month from the date thereof ii^ 
eluding the day of such date and not afterwards. 

Warning, 

If a defendant having given bail on the arrest shall omit to put in special bail as 
required, the plaintiff may proceed against the Sheriff or on the bail bond< 

Indorsements. 

Bail for pounds by order of [-naming the Judge marking the oi'derj dated 

this day of . 

This writ was issued by JS. F. of attorney for Uie plaintiff [or ** plaintilb"] 

within-named. 
Or 

This writ was issued in person by the plaintiff within-named who resides at — — 
[mention the eity^ town or parishf and also the name of the hamlet, street and number 
qf the hottse qf the plaintiff's residence, if any such there he."] 

Warrant. 

W. to wit. Esq. Sheriff of the county aforesaid : To and my 

bailiffs greeting. By virtue of the Queen's writ of capias to me directed I command 
each and every of you jointly and severally that you omit mot by reason of any 

liberty in my bailiwick but that you enter the same and take if he shall be 

found in my bailiwick and him safely keep until he shall have given me bail or 

made deposit with me according to law in an action on contract at the suit of 

OT until the said shall by other lawful means be discharged from my custody; 

and I do further command each and every of yon jointly and severally that on ex» 
ecution hereof you do deliver to him a copy of the said writ herewith delivered to 
you ; and I do further command you that immediately after the execution hereof 
you do certify to me the manner in which you shall have executed the same and the 
day of the execution hereof so that I may return the same to her Majesty's said 
Court or that if the same shall remain unexecuted then that you do so return this 
my warrant at the expiration of one calendar month from the date of the said writ 
or sooner if thereto required. Dated the day of 18 — . 

[Seal of office."] High Sheriff. 

The Sheriff himself may personally execute the wrU> and so By whom to 
may his Under-sheriff, without warrant.* It is usually executed be executed, 
by a bound-bailiff, under and by virtue of a warrant, stating the 
cause of action, the sura for which the defendant is to be held to 
bail, and at whose suit. If directed to two or more jointly and 
severally, any one may execute the writ; but, if directed ta 
them jointly y all must be acting in the arrest, otherwise it will be 



» Dalt. 103. 
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illegal.' If it be directed to A. B., and, after it is issued, A, B, 
insert the name of C. D, ;^ or, if any part of it be left blank, and, 
after it is issued, filled up,*^ the warrant is void. The person 
making out the warrant must, at the time he does it, actually have 
the writ in his custody.^ The day and year, set down on the writ, 
must also be set down on the warrant, under the penalty of 10/.* 
When to be It is to be executed tviihin one calendar month after the dale 
•xecuted. thereof, including the day of such date, but not afterwards. Under 
the 14 & 15 Vict. c. 5S, the capias must be .issued and served 
within seven days after the warrant is obtained.^ The defen- 
dant, when arrested, must remain in custody until he shall have 
given a bail bond to the Sheriff, or shall have made deposit 
of the sum indorsed on the writ, together with 10/. for costs. 
Although valid for one calendar month, he must set about ex- 
ecuting the writ in a reasonable time after it is delivered to him : 
and he must arrest on the first opportunity.^ It cannot be 
executed on a Sunday.^ After a negligent escajH*, however, the 
defendant may be retaken on a Sunday.^ Bail also may take the 
principal on a Sunday.^ It may be executed at any hour, by day 
Where to be or by night.^ If the writ is to be executed within a liberty (as 
executed, the writ contains a non omittas chuse) no warrant to the bailiff of 
the liberty is required ;™ for the Sheriff, and not the bailiff, must 
execute a writ containing such a clause.** There used to be, 
especially in London and Southwark, many supposed sanctuaries 
from justice, under the pretext of their being ancient Royal 
Palaces, and the like ; but they were for the most part abolished 
by the 8 & 9 W. 3, c. 27, s. 15 ; see also 9 Geo. 1, c. 28, s. 1 ; 11 
Geo. 1, c. 22, s. L The Sheriff, however, should not arrest in a 
Court of Justice, nor in the Royal Residence ; for although the 
arrest might be good, yet he would be guilty of a contempt, and 
might be punished accordingly.® 
Arrest how The arrest is usually made by corporal seizure or by touch, but 
™"d«' this is not absolutely necessary ;P where the officer went into the 

room and fastened the door, telling the debtor at the same time 
that he arrested him, it was held a good arrest.^ A correct copy 
of the writ must be upon or forthwith after the arrest delivered to 
the defendant.' The officer to whom the warrant is directed need 
not be the person actually making the arrest, nor need he be 

• 2 Taunt. Eep. 161 ; Co. Litt. 181 b. " A7ite, p. 44. 

^ Hotuin V. Barrow, 6 T. R. 122. <> The King v. Stobls, 3 T. E. 735; 

« Burslem v. Fym, 2 Wils. 47. Hare v. Hyde, 16 Q. B. 394. 

^ 6 Geo. 1, c. 26, s. 58. ' Harrison v. Hodgton, 10 B. & C. 

• Ibid. 446; WUliams v. J<me8, 2 Str. 1049 ; 
f Matters v. Johnson, 8 Excb. 63. Oenner y. Sparks, 1 Salk. 79 ; JtoOins 
' Brown v. Jarvis, 6 Dowl. 281. v. Hender, 3 Dowl. 645. 

»» 29 Car. 2, c. 7, s. 6; Taylor v. « Wiiliams v. Jones, Cas. Temp. 

Phillips, fi East, 155; Eggington'sCase, Hardw.: see also Bull. N. P. 62; 

2E. &B. 717. Grainger v. Hill, 5 Scott, 561; Beri-y 

• Parker v. Moor, 2 Salk. 626 : see v. Adamson, 6 B. & C. 628. 

also 6 T. R. 25. ' Shea^tnan v. M'Knight, 5 Dowl. 

k Anon, 6 Mod. 231. 672; Copley v. Medeiros, 8 Sc. N. C. 

» 2 Chit. Rep. 367. 172. 
" CarreU v. Smallpage, 9 East, 330. 
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within sight when the arrest is made, but he must be acting in the 
arrest, he cannot stay at home and send another to make it.^ A 
gaoler cannot be compelled to accept a capias under I & 2 Vict. 
c. 110, in order that it may operate as a detainer : in such cases it 
should be delivered to the Sheriff, and the gaoler should be pre- 
vailed upon to act as a friend, and communicate to the parties con- 
cerned the time when the defendant is likely to be discharged out 
of custody.** 

The following form a part of the general rules of Hilary Term, Reg. Gen. of 
1853. mi.T.186S. 

81. The Sheriff, or other officer or person to whom any writ of Indone- 
capias shall be directed, or who shall have the execution and ™«'** ^^ 
return thereof, shall, within six days at least after the execution ■®'^**' 
thereof, indorse on such writ the true day of the execution thereof. 

82. Whepe the defendant is described, in the writ of capias or Defendant 
affidavit to hold to bail, by initials, or by a wrong name, or without described bj 
a Christian name, the defendant shall not be discharged out of '^">"? 
custody, or the bail-bond delivered up to be cancelled, on motion *"""'** 

for that purpose, if it shall appear to the Court that due diligence 
has been used to obtain knowledge of the proper name. 

83. An action may be brought upon a bail-bond by the Sheriff Pr<x»«^lng» 
himself in any Court. B^L 

84. In all cases where the bail-bond shall be directed to stand 
as a security, the plaintiff shall be at liberty to sign judgment 
upon it. 

85. Proceedings on the bail-bond may be stayed on payment of 
costs in one action, unless sufficient reason be shown for proceed- 
ing in more, 

86. When bail to the Sheriff become bail to the action, the 
plaintiff may except to them, though he has taken an assignment 
of the bail-bond. 

87. A plaintiff shall not be at liberty to proceed on the bail- 
bond pending a rule to bring in the body of the defendant. 

88. No rule shall be drawn up for setting aside an attachment) 
regularly obtained against a Sheriff, for not bringing in the body, 
or for staying proceedings regularly commenced on the assignment 
of any bail-bond, unless the application for such rule shall, if 
made on the part of the original defendant, be grounded on an 
affidavit of merits, or if made on the part of the Sheriff, or bail, 
or any officer of the Sheriff, be grounded on an affidavit, showing* 
that such application is really and truly made on the part of the 
Sheriff, or bail, or officer of the Sheriff, as the case may be, at his 
or their own expense, and for his or their indemnity only, and with- 
out collusion with the original defendant. 

89. Whenever a plaintiff shall rule the Sheriff on a return of 
cepi corpus to bring in the body, the defendant shall be at liberty 
to put in and perfect bail, at any time before the expiration of such 
rule ; and, a plaintiff having so ruled the Sheriff, shall not proceed 



■ Blotch V. Archer, Cowp. 66. •» Edwards v. Robertson^ 7 Dowl. 858. 
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on any assignment of the bail-bond^ until the time has expired to 
bring in the body as aforesaid. 

90. In case a rule for returning a writ of capias shall expire in 
vacation, and the Sheriff or other officer having the return of such 
tvrit shall return cepi corpus thereon, a rule may thereupon issue, 
requiring the Sheriff or other officer, within the like number of 
days after the service of such rule as by the practice of the Court 
is prescribed with respect to rules to bring in the body issued in 
term, to bring the defendant into Court, by forthwith putting in 
and perfecting bail above to the action ; and if the Sheriff or other 
officer shall not duly obey such rule, an attachment shall issue in 
the following term for disobedience of such rule, whether the bail 
shall or shall not have been put in and perfected in the meantime. 
Bail. 91, Notice of more bail than two shall be deemed irregular, 

unless by order of the Court or a Judge. 

92. The bail of whom notice shall be given^ shall not be 
changed without leave of the Court or a Judge. 

93. No person or person shall be permitted to justify himself or 
themselves as good and sufficient bail for any defendant or de- 
fendants if such person or persons shall have been indemnified for 
so doing by the attorney or attorneys concerned for any such de- 
fendant or defendants. 

94. If any person put in as bail to the action, except for the 
purpose of rendering only, be a practising attorney, or clerk to a 
practising attorney, or a sheriff's officer, bailiff, or person con- 
cerned in the execution of process, the plaintiff may treat the bail 
as a nullity, and sue upon the bail-bond as soon as the time for 
putting in bail has expired, unless good bail be duly put in in the 
meantime. 

95. In the case of country bail, the bail-piece shall be trans- 
mitted and filed within eight days. , 

96. A defendant may justify bail at the same time at which they 
are put in, upon giving four days* notice for that purpose, before 
eleven o'clock in the morning, and exclusive of Sunday. If the 
plaintiff is desirous of time to inquire after the bail, and shall give 
one day's notice thereof as aforesaid to the defendant, his attorney 

or agent, as the case may be, before the time appointed for justi- i 

lication, stating therein what further time is required, such time 

not to exceed three days, then (unless the Court or a Judge shall 

otherwise order) the time for putting in and justifying bail shall 

be postponed accordingly, and all proceedings shall be stayed in i 

the meantime. 

97. Every notice of bail shall, in addition to the descriptions of 
the bail, mention the street or place, and number (if any), where 
each of the bail resides, and all the streets or places, and numbers 
(if any), in which each of them has been resident at any time 
within the last six months, and whether he is a housekeeper or 
freeholder. 

98. If the notice of bail shall be accompanied by an affidavit of 
each of the bail, according to the following form, and if the 
plaintiff afterwards except to such bail, he shall, if such bail are 
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allowed, pay the costs of justification ; and, if such bail are re« 
jected> the defendant shall pay the costs of opposition^ unless the 
Court or a Judge thereof shall otherwise order. 

99. If the plaintiff shall not give one day's notice of exception 
to the bail by whom such afRdavit shall have been made, the re* 
cognizance of such bail may. be taken out of Court without other 
justification than such affidavit. 

100. Where notice of bail shall not be accompanied by such 
affidavit, and in bail in error, the plaintiff may except thereto 
within twenty days next af^er the putting in of such bail and 
notice thereof given in writing to the plaintiff or his attorney, or 
where special bail is put in before any Commissioner the plaintiff 
may except thereto within twenty days next after the bail-piece is 
transmitted and notice thereof given as aforesaid ; and no ex- 
ception to bail shall be admitted after the time hereinbefore 
limited. 

101. Affidavits of justification shall be deemed insufficient 
unless they state that each person justifying is worth double the 
amount sworn to over and above what will pay his just debts, and 
over and above every other sum for which he is then bail, except 
when the sum sworn to exceeds 1000/., when it shall be sufficient 
for the bail to justify in 1 000/^ beyond the sum sworn to. 

102. It shall be sufficient, in all cases, if notice of justification 
of bail be given two days before the time of justification. 

103. In all cases bail either to the action or in error shall be 
justified, when required, within four days after exception, before a 
Judge at chambers, both in term and vacation. 

1 04. Bail, though rejected, shall be allowed to render the prin- Bender in 
cipal without entering into a fresh recognizance. discharge of 

105. Bail shall be at liberty to render the principal at any time ^^' 
during the last day for rendering, so as they make such render 
before the prison doors are closed for the night. 

106. On application by a defendant or his bail, or either of 
them, for an order to render a defendant to a county gaol, it shall 
be specified on whose behalf such application shall be made, the 
state of the proceedings in the cause, for what amount the de- 
fendant was held to bail, and by the Sheriff of what county he was. 
arrested, which facts shall be stated in the order ; and that on such 
order being lodged with the gaoler of the county gaol in which 
such defendant was so arrested, the defendant may be rendered to 
his custody in discharge of the bail ; and that on such lodgment 
and render a notice thereof^ and of the defendant's being actually 
in custody thereon, in writing, signed by the defendant or his bail, 
or either of them, or the attorney or agent of any or either of 
them, shall be delivered to the plaintiff's attorney or agents and 
thereupon the bail for the said defendant shall be wholly exone- 
rated, without entering any exoneretur. 

107. If a defendant shall be in custody of the gaoler of any 
county gaol by virtue of any process issued out of any of the said 
Courts^ he may be rendered in discharge of his bail in any action 
depending in the said Court in like manner as is last hereinbefore 
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provided^ and thereupon the bail shall be wholly exonerated with- 
out entering any exoneretur. 

108. Where the plaintiff proceeds by action on the recognizance 
of bail, the bail shall be at liberty to render their principal at any 
iime within the space of eight days next after the service of the 
process upon them, but not at any lat^r period ; and notice thereof 
given, the proceedings shall be stayed upon payment of the costs 
of the writ and service thereof only. 
Liability of 109. Bail shall only be liable to the sum sworn to by the afii- 
hul* davit of debt and the costs of suit^ not exceeding in the whole the 

amount oi their recognizance. 

110. To entitle bail to a stay of proceedings pending a writ of 
error, the application must be made before the time to surrender is 
out. 

111. When two or more notices of justification of bail shall 
have been given before the notice on which bail shall appear to 
justify, no bail shall be permitted to justify without first paying (or 
securing to the satisfaction of the plaintiff, his attorney or agent,) 
the reasonable costs incurred by such prior notices, although the 
names of the persons intended to justify, or any of them, may not 
have been changed, and whether the bail mentioned in any such 
prior notice shall not have appeared, or shall have been rejected. 

Bail Bond^ 

Know all men by these presents that we are held and firmly bound to 

Sheriff of the county of in the penal sum of of good and lawfal money 

of Great Britain to be paid to the said Sheriff or his certain attorney executors ad* 
ministrators or assigns for which payment to be well and faithfully made we bind 
ourselves and every one of us by himself for the whole and every part thereof and 
the heirs executors and administrators of us and every of us firmly by these pre- 
sents sealed with our seals. Dated this kc. Wherbab the above bouuden 

was on the day of taken by the said Sheriff in the bailiwick of the said 

Sheriff by virtue of the Queen's writ of capias issued out of her Majesty's Court of 

bearing date at Westminster the day of to the said Sheriff directed 

and delivered against the said in an action on at the suit of . And 

whereas a copy of the said writ together with every memorandum or notice sub- 
■cribed thereto and all indorsements thereon was on execution thereof duly delivered 
to the said . And whereas the said >- is by the said writ required to cause 



* He may deposit the sum indorsed, arrest was made being tendered^ Lorell 

together with lOZ. for costs, or he may y. Sheriffs of London, 15 East, 320 (but 

give a bail bond, 1 & 2 Vict. c. 110, s. 4. for whose sufficiency the Sheriff is not 

The Sheriff is to prepare the bond; and, answerable, 2 Saund. 61 6), the Sheriff 

it seems, at the expense of the party is bound to discharge him ; Ibid. The 

arrested, Milne v. Wood, 5 Oar. & P. security to the Sheriff must be by &on(£«- 

587. It does not require a stamp, 5 (therefore an attorney's undertaking to 

Geo. 4, c. 41. It is not indispensably the Sheriff is void, 1 Dowl. P. C. 261 ; 

necessary to the validity of the bond as to an undertaking to the plaintiff, see 

that there be an actual arrest, Taylor v. Evans v* Mostley, 2 Dowl. 364) J the 

Clow, 1 B. & Ad. 223. The bail bond bond must be to the Sheriff himself by the 

must be executed on or before the eighth Tiame qf his office ; Rogers t. Reeves, 1 

day, or it will be void, Pullein v. Benson, Terra Rep, 422 ; 7 lb. 109 ; Lewis v. 

1 Ld. Raym. 352; Taylor v. Clow, 1 B. Knight, 8 Bing. 271. It is not nowcon- 

& Ad. 228. Upon sureties having suffi- ditioned for appearance, 2 Q. B. 116. 
cient within the county, &c., where the 
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special bail to be pat in to the aaid action in the eaid Court within eight, dajri after 
execution thereof on him inclusive of the day of such execution. Now thb oohdi* 

TICK of this obligation is such that if the said do cause special bail to be put 

in for him to the said action in her Majesty's said Court as required by the said writ 
then this present obligation to be void and of no force otherwise to stand and remain 
in full force vigour and eflFect. 

Sealed and delivered in the presence of 

Assignment of Bail Bond,^ 

I the within-named Sheriff at the request of the within-named plaintiff assign 
over to this bail-bond pursuant to the statute in such case made and pro- 
vided. In witness whereof I have hereto set my hand and seal this day of 

, 18-. 

O. A. Esq. High Sheriff. 
Sealed and delivered in the presence of 
A. M, 
S.B. 



Returns. 

Return of Non est inventus. 

The within-named C. D, is not found in my bailiwick. 

The answer of High Sheriff. 

Returns of Cepi Corpus et Paratum haheo. 

On the day of a.b. 18 — I took the within-named C, 2>. in my baili- 
wick and forthwith delivered to him a copy of this writ and him safely kept until 
be gave me bail [or ''made deposit with me"] according to law. 

The answer of High Sheriffi 



*■ The assignment may be made by action cannot have this money^ France 

the Sheriff, or Under-sheriff in the name v. Campbell, 9 Dowl. 914. The Sheriff 

of his principal, White v. Barrack, 1 must, it seems, within the eight days 

H. & W. 425 ; or it seems by a person after the arrest, pay the sum deposited 

acting in the Under-sheriff's office, Har^ into court; which, if defendant duly puts 

m V. Ashley, Tidd's New Pr. 164; in and perfects special bail or render 

MiddUton v. Sandford, 4 Camp. Rep. 36 ; himself, may be recovered without vr9.\\r 

ted qu.KittonY. Fag,\0'SLo6..2%%. It ing for the final determination of the 

must be made by indorsement on the bond suit, TvJton v. Gale, 1 Dowl. N. S. 888. 

under the hand and seal of the Sheriff, If defendant neglects to take any further 

and made in the presence of two credible, steps the plaintiff is entitled to take the 

that is, disinterested persons, White v. amount (subject to taxation) out of Court 

Barrack, 1 M. & W. 424. It is not without waiting for the final determina- 

necessary that the witnesses should both tion of the suit, Nyssen v. Ruysenaers, 5 

subscribe their names at the time of the Bzch. 857. If he leaves the country 

execution of the assignment, Phillips v. the court will allow a rule nisi to be 

Barlow, 1 Scott's Rep. 322 ; 1 Bing. N. C. served by sticking it up in the office, 

433, S. C. ; Dawes v. Papworth, Willes, Know v. Duncan, 9 D.>wl. 179. No 
408; 2 Saund. 61 n. : see post, ** Ac- ■ poundage or other fees can be deducted 

tion for not assigning Bail Bond" therefrom, Haines v. Nairn, 2 Dowl. P. 

With regard to money deposited with C. 43. Upon receiving a written dis- 

the Sheriff in lieu of giving bail, the charae from the plaintiff or his attorney, 

practice remains as before the 1 & 2 the Sheriff is bound to discharge the per- 

Yict. c. 110, s. 4, vide 43 Geo. 8. 46 ; son arrested without a bail bond, &c., 

8 Dowl. P. C. 914, and lb. 11 ; 6 M. & Martin y. Francis, B. & Aid. 402. 
W. 90. An execatiou creditor in another 
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Vnihe day oi A.A. 18— I took ifc« witUn-atmcd C. 2>. and linihwitk 

4dnrered to Urn a eofjr of tluo writ aad whose body I have read 7 as witbin I am 
commaaded. The answer of High Sherilt 

On the daj of a-d. 18 — T took the withio-iiamed C, D. and forthwith 

deliTered to him a cofij of this writ and whose bod j is now under mj custody in the 
conntjgaol at A* The answer of H%h Sheriff. 

Return of prior removal hy Habeas Carpus. 

Bj Tirtne of this writ to me diiccted I did on the day of take the 

within4iamed C. D. and did safely keep him in her Hajes^s prison in and for the 
county of W. until afterwards to wit on &c. I receired her said Majesty's writ of 
haJbeat carpus cum causd commanding me to hare the body of the sud C. D. before 
the Bight Hon. at his chambers in Bolls Yard Chancery Lane London imme- 
diately after the receipt of that writ : By rirtiie of which said writ on the day and 
at the place therein mentioned I had the body of the said C. 2>. before kc who then 
receired of me the body of the said C Z>. and then committed him to the Queen's 
prison [or as the ease may he] and then wholly discharged me from further keeping 
him under my custody : Wherefore I cannot have the hodj of the said C. 2>. before 
our said lady the Queen at the day and place within contained as within I am com- 

The answer of High Sheriff 



Sect. IX. 
ATTACHMENT. 



This is a process from a Court of Record, awarded by the Jus- 
tices at their discretion, on a bare suggestion or on their own 
knowledge; and is properly grantable in cases of contempts^ 
against which all Courts of record may proceed in a summary way. 
Whenitlies '* It seems clear (says Hawkins*) from the general reason of the 
against law, (which gives all Courts of record a kind of discretionary 
fii^^Si^ P^^^^' ^^^^ ^^ abuses by their own officers, in the administration 
^' or execution of justice, which bring a disgrace on the Courts 

themselves, as not taking sufficient care to prevent them,) that 
wherever it shall appear, that any such officers have been guilty 
of any corrupt practice in not serving any writ — ^as where they re- 
fuse to do it, unless paid an unreasonable gratuity from the 
plaintiff^or receive a bribe from the defendant— or give him 
notice to remove his person or efiects, in order to prevent the 
service of any writ, the Court, which awarded it, may punish 
such offences in such manner as shall seem proper by attachment, 
&c., as well as the Court of K. B., which has a general superin- 
tendency over all crimes whatsoever ^as the Star-chamber had 
also formerly), but commonly leaves offences of this kind, in 
relation to causes in other Courts, to be punished by such Courts 
to which they more immediately belong. But if there neither 
appear to have been any palpable corruption in the case, nor parti- 
cular obstinacy, as by disobeying a special rule of the Court, in 
relation to the service of such writ, nor other extraordinary cir- 
cumstances of wilful negligence, the judgment whereof is to be 
left to the discretion of the Court, it .seems not to be usual to 

» Hawk. P. C. b. ii. cb. 22 ; Bl Comsu b. iv. c. 20. 
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grant an attachment in such cases, but to leave the party to his 
ordinary remedy against the officer ; which he may have either by 
serving him with rules to return the writ &c,, or by suing him for 
the damage sustained by his negligence, .... or by taking out an 
alias and pluries, which if the Sheriff do not execute, an attach- 
ment, directed to the coroners, goes against him of course, unless 
he give a good excuse for his not having done it. And if the 
coroners do not execute the writ, the Court will, in the first in- 
stance, grant an attachment against them directed to elizors.'* So 
also it is every day's practice to grant attachments for escapes,^ ex- 
tortion, " using needless force, violence and terror, in making an 
arrest ; or by breaking open doors where by law it is not justi* 
fiable, and there is no plausible excuse for doing it ; or treating 
the persons arrested basely and inhumanly ; or keeping them in 
custody till they consent to pay money for their deliverance ; or 
making an arrest witjiout due authority, as by force of a blank 
wan-ant, filled up with the name of a special bailiff by the party 
himself, or bailiff, without the privity or subsequent agreement of 
the Sheriff. Yet I have sometimes known attachments of this kind 
denied, in respect of the common use of the practice, which by 
experience hath been found to be almost necessary in same cases 
to prevent the defendant's having notice of the intended arrest; 
and therefore, if it shall appear to the Court, that there was any 
such reasonable cause for such a proceeding, it will be a great in- 
ducement to excuse, if not wholly to dispense with it. . . . It 
seems also clear, that where any such officer is guilty of any cor- 
rupt practice in depriving the party who sues out a writ of that 
benefit and advantage which he ought to have from the execution 
of it, he is liable to be punislied in the manner above-mentioned ; 
as if he levy the debt by virtue of an execution, and keep the 
money in his own hands, and embezzle it : but unless there appear 
some gross and palpable corruption in a Sheriff neglecting to return 
a writ, which hath been executed by him, or to bring in the body, 
or the money &c. according to his return, the Court will hardly 
grant an attachment against him immediately, but will rather pro- 
ceed against him by rules to return the writ &c. and if he do not 
obey them, will increase the amercements upon him till he do, or 
perhaps grant an attachment for the contempt : and if the Sheriff 
return, that he sent the process to the bailiff of a liberty, who 
hath given him no answer, a non omittas shall be awarded to the 
Sheriff: and if he return, that he sent the process to such bailiff, 
who hath returned a cepi corpus, or such like matter, and the 
bailiff bring not in the body or money &c. at the day, by the 
better opinion the bailiff shall be amerced, and a writ shall issue 
to the Sheriff, to distrain the bailiff to bring in the body &c. . . , 
So if the Sheriff allow the debtor to go at large on bail and return 
cepi and have not the body at the day of attachment and amerce^ 
ment as formerly is the process. And there seems to be no doubt 



Ardm v. Qoodacre, 11 C. B. 867, 871. 
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but that wherever any such officer endeavours to impose upon a 
Court, by making a return to a writ of a matter known by him to 
be false, he is, in strictness^ liable to be punished in this manner, 
for his contempt. Yet it seems, that the Court will not easily be 
prevailed on to proceed in this manner for a bare false return, but 
will rather leave the party injured by it to his remedy by an action^ 
unless there be some extraordinary circumstances of hardship 
or oppression ; as where an officer who had arrested one on a 
capiat, returned, and that he had taken him, but that the party was 
so sick, that he could not bring in his body at the day for the fear 
of endangering his life, where in truth the party had been all the 
while in good health, and was only detained under such pretence, 
in order to extort money from him &c. And where a Sheriff has 
been guilty of a contempt in the course of a civil suit, and the de«- 
fendant afterwards dies^ an attachmeiit may still issue against the 
Sheriff for the prior contempt.*' It is also granted against persons 
guilty of intentional contempt by word or deed or the process of a 
Court of Justice.* 

Attachments are usually granted on a rule to show cause, unless 
the offence complained of be of a flagrant nature and positively 
sworn to, when the attachment will be granted on the first corn- 
Appear- plaint, without any such rule to show cause.^ The party who is 
ance, &c. ordered to attend the Court in pursuance of such rule, ought 
regularly to appear in proper person, and not by attorney. So 
also must every one against whom an attachment has been 
granted. If the offence be of a heinous nature, and the person 
attending the Court upon such a rule to answer it, or appearing 
upon an attachment, be apparently guilty, the Court will generally 
commit him immediately, in order to answer interrogatories to be 
exhibited against him, in relation to such contempt. But if there 
be any favourable circumstances to extenuate or excuse the 
offence, or, if it appear doubtful, whether the party be guilty of 
it or not, the Court will, generally, in their discretion suffer the 
party, having first given notice of his intention to the prosecutor, 
to enter into a recognizance to answer such interrogatories ; and 
if no such interrogatories be exhibited within four days after such 
recognizance, will discharge the recognizance upon motion ; yet, 
if the party do not make such motion, and the interrogatories be 
exhibited af^er the four days, the Court will compel him to answer 
them. 

In all the cases above mentioned, if the party fully purge him- 
self upon oath, in his answer to such interrogatories, of the whole 
matter charged upon him, the Court will discharge him of the 
contempt, and leave the prosecutor to proceed against him for the 
perjury, if he think fit ; but if the party confess part of the con- 
tempts in his answer to such interrogatories, and deny others, the 
Court will not discharge him from the contempts so denied, but 
will proceed further to examine the truth of them, and will inflict 

> See Ch. Archb. 1516, 1620; White ^ See 2 Chit Archb. 1522. 
T. ChajppU, 4 C. B. 028. 
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such punishment as from the whole shall appear reasonable : Pnaiali- 
neither will the Court discharge the parly upon a shifting or ■*®'*** 
evasive answer to any material part of the charge against him, 
but will punish him in the same manner as if he had confessed 
it. The discretion of the Court, on setting aside an attachment Setting 
against the Sheriff for the escape of a prisoner taken on a ca. «a., aiideat- 
is to be governed by the principle laid down in an action for t««hm«!it 
damages, under 5 & 6 Vict. c. 98, s. 31 ; and, if necessary, ^^^ 
an action will be directed to ascertain the amount of damages, 
the attachment standing over. The true measure of damages in 
such a case is the value of the custody of the debtor at the 
moment of the escape; and no deduction is to be made on 
account of anything which the plaintiff might have obtained by 
diligence after escape ; but if tlte plaintiff has done anything to 
aggravate the loss occasioned by the Sheriff's neglect, or has 
prevented the Sheriff from retaking the debtor, the damages will 
be materially affected by such conduct.^ 

Attachments for non-payment of costs, and for nan-perform- 
ance of an award, are in- the nature of civil executions ; so also 
are attachments out of Chancery for want of appearance, answer, 
and the like. 

Attachment for Non-payment of Costs, 

Tictoria by the grace of €^od of the united kingdom of Great Britain and Ireland 

queen defender of the faith to the Sheriff of greeting : Attach C, D. so that 

you have his body before us at Westminster on to answer us of and concerning 

such things as on our behalf shall be then and there objected against him : a^d have 
there then this writ. "Witness . 

Indorsement thereon, 

A, B, against C JD. for non-payment of £ costs taxed by Master pur- 
suant to a rule of Court, dated the day of 18 — . 

Attachment, 

(In Chancery.) 

' Victoria &c. to the Sheriff of greeting : We command you to attach C. Z>. 

BO as to have him before us in our Court of Chancery immediately after the receipt 

of this writ^ [or " on the morrow of All Souls next ensuing" or ** on the day 

of next ensuing"] wheresoever the said Court shall then be there to answer to 

us as well touching a contempt which C D. as it is alleged hath committed against 
us as also such other matters as shall be then and there laid to his charge and further 
to perform and abide such order as our said Court shall make in this behalf and 
hereof fiul not and bring this writ with you.. Witness ourself at Westminster &c. 



*- Ardhi V. Goodaa'e, 11 C. B. 8^, thereof, they may be made returnable 

871. immtdmUly.^ And where the party re- 

^ All attachments may be made re- sides above twenty miles from London, 

tumable on the old general return days they may . be- returnable in vacation ; 

in term, such as the Morrow of All so that there be fifteen days between the 

Souls, &c. ; or if the party reside or . teste and return, of the writ., 
.be in London, or within twenty miles 
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Entry oC When the writ has been sealed, it must be entered in the 
Registrar's Office, previously to its being executed; afWr the 
en try ^ it is delivered, as in other cases, to the Sheriff for execn* 

Exeention tion. Its execution is the same as in other process against the 

®^- person. A warrant is made out by the Sheriff to his Bailiff, and 

the Bailiff arrests the party.* Upon arrest, the party either goes 

Ball-bond, to prison, or gives a bail-bond> 

This bond is not assignable, so aa to enable the assignee to sue 
upon it in his own name."^ 

Returns. 

Non est Inventus. 

The within-uamed C. J>, » not fotind in my bailiwick. 

The answer of High Sheriff. 

Cepi Corpus. 

I hare attached the within-named C, D. and hare his body ready on the daj 
and at the place within contained as within I am commanded. 

The answer of High Sheriff. 

Attachment for the Peace.^ 

Victoria Ice. To the Sheriff of greeting: Becanse A, B, was afraid that he 

might be in many ways disqnieted and made grievous concerning his life and maiming 
of his limbs by C D. as the said A. B, bath made oath before us : Therefore we 
command yon that yon do not forbear by reason of any liberty in your bailiwick, 
but that you attach the said C. D. so that yon have him before us at W. on &c. to 
find then before us sufficient security ibr the keeping of our peace by him towards ns 
and all our people and especially towards the said A. B, under a certain penalty 
then to be imposed on him by us ; and when you have so attached the said C Z>. 
you are to discharge him on bail until the said day by sufficient manucaptors whe 
shall be willing to bail him under a certain penalty reasonably to be imposed upon 
them by you as well for the keeping his day as for the keeping our peace by him 
in the mean time ; and for doing your oiBce in this behalf you are only to tSk» oi 
the said C. 2). 2i. id. Witness &c. 

By the Court, 

&OBU80H. 

Indorsement. 

This writ is granted on motion in open Court and the cause thereon recorded ac- 
cording to the form of the statute in such case made and ffovided. 



Section X. 
WBIT OF ASSISTANGB. 



The party to whom possession of an estate has been ordered by a 
decree or order to be delivered up, upon due service of a decree 



• Daniell's Ch. Pr. 481-9. * It is made returnable on a day 

^ Mvrru v. Hayward, 6 Taunt. 569. certain in term, and tested on the day 

« MtUtr T. FaifniftMm, 1 N. & M. the articlesaiv exhibited, or on the day 

096. it issuet. Comer^Cr.P. aO;ib. App. A 
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or order for delivery of possession, and upon proof made of 
demand or refusal to obey such order, is entitled to an Order for 
a writ of assistance." 

Writ of Assistance.^ 

Victoria &c. to tbe Sheriff o£ as well present m for the future greeting : 

Whereas according to the tenor and true meaning of an order made in a certain 
cause depending in our Court of Chancery between A. B. complainant and C. D. 

defendant the said C. D. was ordered and enjoined to deliver up possession to 

in the said order named of all that capital messuage or mansion-house lands and 
premises in the pleadings in the said cause mentioned yet nevertheless he the said 

and other ill-disposed persons his accomplices have refused to pay obedience 

thereto and detain and keep the possession of the said mansion-bouse lands and. 
premises in manifest contempt of us and our said Court : know ye therefore that we 

being willing and desirous that justice should be done to the said in this 

behalf do give unto you full power and authority to place and put the said or 

his assigns without delay into the full peaceable and quiet possession of all and sin- 
gular the said mansion-house lands and premises with their appurtenances and from 
time to time as often as there shall or may be occasion to maintain and keep him and 
bis assigns in such peaceable and quiet possession according to the intent and true 
meaning of the said order of our said Court and therefore we do hereby command 
and enjoin you that immediately after your receipt of tbis writ you do go and repair 
to and enter into and upon the said messuage lands and premises and that you do 

remove eject and expel the said his tenants servants and accomplices each and 

every of them out of and from the said mansion-house and every part and parcel 
thereof and that you do place and put the said ■ and his assigns into tbe full 
peaceable and quiet possession thereof and defend and keep them and their said 
assigns in such peaceable and quiet possession when and as often as any interruption 
may or shall from time to time be given or offered to them or any of tbem according 
to the true intent and meaning of the said order and herein you are not in anywise 

to fail. Witness ourself at Westminster the day of in the year of 

our reign. 

Indorsement, 

Writ of Assistance* 
A. B. V. a D. , 

{Names and address of agent and soliciUfr.) 



• See DanielVs Ch. Pr. 1061. to the statement in the order. 

^ Tbis writ must be raried according 
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CHAPTER V. 
WRITS OF BXBCUTION. 



Before entering into detail of matters relating to writs of execu^ 
iion, it seems convenient to place here two other subjects, essen- 
tially and inseparably interwoven with them, namely, interpleader, 
and the effect of a judgment, decree, or order, upon the lands or 
goods of the debtor. 



Section I. 
INTSltPLEADBB. 



gheriiPf By the common law, if the property in goods taken under an 
pofitioii b«- execution was disputed, (which frequently occurred in the case of 
^^'"*a' ^*D^''"P^cy ; between the Crown and an execution creditor, and 
' the like,) a Court would, in general, enlarge the time for making 

the Sheriff's return ; until the right of property was determined 
between the claimants, or until one of the claimants bad given 
him a sufficient indemnity. If the doubt arose from a point of 
law, the Court would, in general, interpose its equitable jurisdic- 
tion in his favour;* that is, where he acted fairly, and was guilty 
of no neglect of duty ; ^ but, where the doubt arose from mere 
matter of fact, (as he might, as was said, summon an inquest to 
say whose property it was, before he returned the writ,®) that 
indulgence was granted only under special circumstances, and in 
particular cases. Other hardships, too, pressed, and still, indeed, 
do so, on the Sheriff; he could not, for instance, nor can he now, 
file a bill of interpleader in equity ;^ again, the costs of applying 
to the Court for enlarging the time for making his return were 
InteipW DOt> nor are they, under the Interpleader Act, in general, allowed 
d«r Act. bim.* By the Interpleader Act (1 & 2 Will. 4, c. ^8) relief is 
afforded to Sheriffs and other officers in such cases. Section 6, 
after reciting that difficulties sometimes arise in the execution 



• WdU V. Pickman, 7 T. R. 174; « 7 T. R. 174. 

Tkrutton t. Thrutton, 1 Taunt. 120; <* SUngtby v. Boulton, 1 Y. & B. 

MaeOttyrge t. Birch, 4 Taunt. 685. 834. 

* CoUey T. Hardy, 5 M. & B. 12«; • Rex ▼, Cooke, M'a. & Y. 198 ; 
TimJl>rtU t. UUl$, W. BL 205. Tidd'i New Pr. 575 ; ib. 1017. 
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of process against goods and chattels issued by or under the 
authority of the said Courts, by reason of claims made to such 
goods and chattels by assignees of bankrupts, and other persons, 
not being the parties against whom such process has issued, 
whereby Sheriffs and other officers are exposed to the hazard 
and expense of actions; and it is reasonable to afibrd relief 
and protection, in such cases, to such Sheriffs and other officers, 
enacts^ *' That when any such claim shall be made to any goods 
or chattels taken or intended to be taken in execution under 
any such process, or to the proceeds or value thereof, it shall 
and may be lawfttl to and for the Court from which such process 
issued, upon application of such Sheriff or other officer made 
before or after the return of such process, and as well before 
as after any action brought against such Sheriff or other officer, 
Co call before them> by rule of Court, as well the party is- 
suing such process, as the party making such^cUim, and there- 
upon to exercise for the adjustment of such claims, and the 
relief and protection of the Sheriff or other officer, all or any 
of the powers and authorities hereinbefore contained, and make 
such rules and decisions as shall appear to be just, according 
to the circumstances of the case ; and the costs of all such pro- 
ceedings shall be in the discretion of the Court." 

The object of the Act was to give protection to the Sheriff, Object of 
wherever, by reason of claims to the property seized, he was in **** ^**' 
danger of actions by the execution creditor, if he yielded to the 
claim, or, bj the claimant, if he executed the writ. But it did 
not mean to protect him where the- resistance was to the writ 
itself, i.e. where the party in the cause objected to any execution 
on his own goods ; for then, the process itself, properly executed, 
wottld be his defence** In the case of Hollier v. Laurie,^ the 
intention of the Legislature was a material question. Under a 
fi-fa. against the goods of M. the Sheriff entered the apartments 
of H. An order for relief was granted to the Sheriff, and an 
issue was directed to try the right of property in the goods, 
in which H. succeeded. H. afterwards brought an action of 
trespass for entering the apartment. The Court unanimously 
declared that the Act was silent as to giving any protection in 
cases of wrong done to the realty. In other words, that it only 
relates to cases where the party, upon whom the claim is made, 
having no interest himself^ is willing to hand over the subject of 
dispute ; and, as a consequence, to cases only where the subject is 
capable of being so handed over. 

In arranging the decisions on the Act, it may be proper to con- 
sider them in the following order : — 1. Those within the statute. 
2. Those not within the statute. S. Application, time of, &c. 
4. The consequence of appearance or non-appearance of the 
parties. 5. Costs, &c. 

The foundation of an application, under this^ statute, is a There muBt 
^ * daim* 

» Fenvnekr. Laycock,2 Q. B. 111. and see AbboU v. Richards, S J>. & 
b 4 D. & L. 211 ; 3 C. B. 384, S. C. : L. 489 ; Cattr v. Chignell, 16 Q.R 217. 
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reljertd. 



chtim matde;* anything sbort of a claim will not do.^ A 
claim foanded upon a lien baa been held sofBcient;^ a claim 
of part ia enoogh.^ Applicationa, onder diia statute, ate not 
When She- as of course. It is the daty of the Sheriff to make aoroe in- 
^.^^^ qoiry before he applies for relief. He is not to be spared all 
trooble, and to absuin from making all inqniry ; when eomJUcting 
claims are advanced an. which he cannot decide^ he may then apply.* 
The goods, or money in dispate, must be actually in his bands 
at the time of his application to the Court, to entitle him to 
relief/ The Court will protect the Sheriff only from the original 
seizure^ and not from any subsequent misconduct ;k or, he may 
be relieved in respect of the adverse claims, and left liable for his 
negligence in executing the writ> Though the claimant be an 
infant, the Sheriff may be relieved.^ Whether the process issued 
out of any of the Courts at Westminster, or out of the Palatine 
Courts, relief may be granted;^ and granted, as well after aa 
before action brought against the Sheriff.' The Court, however, 
will not relieve the Sheriff^ under this Act, where he has paid 
over the proceeds of the execution to the judgment creditor,™ 
(though he had no notice of any claim until after he had paid 
over the money ;■* and may be willing to bring a similar amount 
into Court ;^) nor where he has delivered any part of the goods 
to the claimant ;P nor where he has accepted an indemnity .4 The 
Act does not apply to conflicting executions;' nor where the 
resistance is to the writ itself;* nor when he has seized goods 
in execution which were under a distress for rent, for it is the 
duty of the Sheriff to inquire whether the rent ib due, and if it 
is, to satisfy it;' nor when he withdraws from possession on a 
claim being set up ;" nor when, at the request of either party, 
he delays bis application^ and by that delay afiecis the relation of 
parties.' So, if the Sheriff have any interest^' or, if his Under- 
sheriff have any,' relief will not be granted, although the 



When not 



• Jiotie ▼. Spilsfjury, 10 Bing. 8 ; 2 
Dowl. 211 ; a M , fc 8c. 341 ; Bently 
T. Hook, 2 Dowl. 839 ; 2 C. & M. 
426 ; Cooper t. CkiU^, 1 Smith* L. C. 
240 a. 

^ Bently r. Hook, tupid, 

« Ford Y. Baynton, 1 Dowl. 858. 

^ Barker t. Dyiu$, 1 Dowl. 170. 

• Bishop V. Htnxman, 2 Dowl. 166; 
4 Ad. It K. 127 ; 6 Dowl. 136. 

t Uolton ▼. Guntrip, 8 M. & W. 145 : 
•ee vide Day y. Carr, 7 Exch. 885. 

< LewU T. Jonee, 2 M. 1^ W. 204. 

^ Brackenbury y. Lawrie, 3 Dowl. 
180. 

• Claridge y. CoUin$, 7 Dowl. 698. 
k Tidd'i New Pr. 675. 

' Orten y. Brown, 3 Dowl. 887. 
"* Anderson y. Calloway, 1 Dowl. 
036; IC.&M. 182. 



• SeoU y. Lewie, 1 Gale, 204 ; 4 
Dowl. 259. 

» Ifdamd y. Buthdt, 5 DowL 147. 

» Braine y. Huni, 2 Dowl. 891 ; 
Hm-ton V. Earl oj Devon, 4 Exch. 497. 

' OsUer y. Bower, 4 Dowl. 606. See 
bUo Patami y. Campbell, 12 M. k W. 
277. 

' Braffff y. Hopkins, 2 DowL 161 ; 
Salmon y. James, 1 Dowl. 369 ; Day y. 
Waldock, Lamence v. Waldock, 1 Dowl. 
623. 

• Fenvick r. Laycock, 2 Q. B. 111. 
^ Haytkom y. Busk, 2 DowL 641. 

" Holton y. Guntrip, 6 DowL 180 ; 
Crump y. Day, 4 C. B. 760. 

* Mutton y. Voung, 4 C. B. 871 : see 
aUo ib. 760. 

r Duddin y. Long, 3 DowL 139. 

* Ostler V. Doicei', 4 DowL 605. 
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Sheriff ftwears that he does not collude with him.* So, where 
an Under-sheriff, who was acting as attorney for certain cre- 
ditors of the defendant, informed them of a writ of fi, fa.^ 
at the suit of the plaintiff, having been placed in his hands to 
execute^ by which means the issuing of a fiat in bankruptcy was 
accelerated, and the plaintiff's execution thereby defeated, the 
Sheriff was refused relief.^ Neither can the Sheriff have relief 
when the claim is merely equitable.^ The Crown cannot be made 
a party to an interpleader rule;^ nor can a foreigner residing 
abroad be compelled to come in.* The Act contains no clause 
to prohibit the Sheriff from applying to the Court, as before, 
to enlarge the time for making his return; and, when he is not 
relievable under the statute, he may move the Court for that 
indulgence.^ The application may be to the Court or to a judge Application, 
in chambers ;« if made to the latter, the Court cannot review to whom 
his order as regards costs.^ The application must be made™***** 
promptly,^ or within a reasonable time after the claim is made.^ Time for 
A reasonable time means, if the claim be made in vaccUion^ time making. 
sufficient to enable the other parties to show cause in the term 
next after the claim is made. In one case, it was said that 
the Sheriff would not be safe unless he applied within the first 
four days of the term.^ If made in term, it should be made 
so as to allow the otiier parties time to appear the same term if 
possible ; any delay on his part must be accounted for in the 
first instance. If the Sheriff cannot come at once to the Court, 
being delayed by a rule of Court staying proceedings, it is his . 
duty to watch the rule, and come within four days after it is 
discharged, if other parties would, by his so doing, be enabled to 
appear in the same term.™ The afi&davit in support of the Affidarit. 
application, should state the seizure of the goods by the Sheriff 
under the execution ;^ that they or the proceeds (as the case 
may be) are, at the time of the application, in his hands ;' that a 
claim has been made;i^ that in consequence of such claim he 
does not know to whom the goods or proceeds belong, or to 
whom he is liable, and that he is ready to pay into Court, or 
dispose of the subject-matter of dispute in such manner as the 
Court may order and direct. Where there is any delay, it must 

• Cool y. Allen, 2 Dowl. 11 ; Braine * Burgh v. Schojield, 9 M. & W. 479, 

V, Bunt, ib. 891. » Mutton ▼. Toung, 4 0. B. 871 ; 

»> Cox V. Balne, 2 D. & L. 719. Crump ▼. Day, ib. 760. 

<: Sturgest v. Claude, 1 Dowl. 506; ^ Bragg v. Hopkins, 2 Dowl. 151; 

Roach V. Wright, 8 M. & W. 155. See Beale v. Overton, 2 M. & W. 534; 5 

Putney v. THng, 5 M. & W. 426. Dowl. 699, S. C. 

^ Candy r. Maugham, 7 Sc. N. C. * 5 Dowl. 599. 

402. "» Cooi V. AlUn, 2 Dowl. 11. . 

« Patomi V. CampbeU, 12 M. & W. " Northcote v. Beauchamp, 1 M. & 

278. Sc. 158. 

f Ddvalle v. Plom>er, 8 Camp. 47. ° Scott t. Lewie, 2 C. M. & R. 290. 

« 1 & 2 Vict. c. 45. See also Burgh ' Isaac v. SpUshury, 10 Bing. 3; 8 

y. SchqiUld, 9 M. & W. 480 ; Beat^iee M. & Sc. 341 ; Bwdy t. Hook, 2 Dowl. 

V. Cross, 4 Dowl. 122 ; Haines v. Die- 889 ; anU, p. 150; Tidd's New Pr. 577. 
ney, 2 Scott, 183; 1 Hodges, 189. 
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be accounted for by atflidavit ia the first instance, for no sappier- 
mental a£Bdavit is allowable on showing cause.* The Sheriff 
need not deny coHusion with any of the parties ;** nor state that 
an application has been made either to the execution creditor 
or to the claimant for an indemnity.^ it is not necessary for an 
execution credUor^ appearing on a motion under this Act, to pro- 
duce an affidavit;** but the nature and particulars of the claim 
should, it seems, be authenticated on oath.* 

AffidaniL 

In the Q. B. [A. B. 

Between < and 

( a D. 

O. p. of in the eonntj of t>fBeer to tbe Sheriff of maketh oatk 

and nith that under and by Tktne of a writ of fieri fiwiae diiected to the nid 
Sheriff commanding him that he jhould &c. {as in wri£) and indoned to levy the 

whole beMdeg and hj virtoe of a warrant of the aaid Sheriff granted on the 

■aid writ he thia deponent did on the day of instant leize oertain 

then being in the dwelling-hoote of the aaid defendant ritnate at M, within the 
bailiwick of the Mid Sheriff and that the aaid goods chattels Ae. bow are in the 
posieirien of the said Sheriff. And this deponent farther aaith that on or about the 

day of instant he this deponent was senred with a written notice of whicb 

the following is a tme copy [copy the notice\. And this deponent further saith that 
he has made tBl posrible inquiry into the nature of the aaid ckim and if not able to 
determine to whom the said goods or chattels belong : and he farther aaith that the 
aboTe-named plaintiff insists upon the same being sold by the nid SheriC 

Sworn &a O. P. 

Appeanneey No one has a right to be heard, unless he be called on by the 
Ac, of par- ^^ ^^ summons, though he be, in fact, a claimant ; and if he be 
^^ *' called in one character, he cannot appear in another/ The 
claimants may appear without taking office copies of the affidavits 
on which the rule was obtained.^ Affidavits on showing cause 
may be sworn at any time before cause is 8hown> When a new 
claim is raised, after a rule nisi obtained, the Sheriff may make 
the new claimant a party to the rule, and the Court will enlarge 
the rule, until the other claimant consent.' If the claimant has 
sustained any special damage by a sale of the goods, or the like, 
it must be distinctly brought before the Court or the Judge at 
the time the rule or order is made> The rule or summons is 
either discharged, in which case the Sheriff is entitled to a 
reasonable time to return the writ before an attachment can 
issue ;^ or, one or more issues are directed to be tried, in which 
case who is to be plaintiff and who defendant on the record, 
what admissions are to be made by the defendant, are in the 



• Cooi w. Alien, 2 Dowl. 11. f aarle t. Lord, 2 Dowl. 56; but 

*• Donniger t. ffintnuin, 2 Dowl. see IbboUon t. Chandlery^ DowL 260. 
424 ; Dobbins ▼. Grun, 2 Dowl. 610; « Mason y. lUdshaw, 2 Dowl. 696. 

Bond ▼. WoodhaU, 4 Dowl. S61. * BnUne t. Hunt, 2 Dowl. 891. 

« XetFy T. OMmpneys, 2 Dowl. 454. « Kirk t. dari, 4 Dowl. 868. 

*> Angus ▼. WootUm, 8 M. Ic W.810. * AbboH r. Bichai^s, 8 D. & L. 488. 

« PoweU ▼. Loek,S Ad. & E. 816; * Bex r. Sheriff of Hertfordshire, 

Webster r. Delqfield, 7 C. B. 187. 5 Dowl. 144 ; 2 Hat A WoL 122. 
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digcretion and ordering of the Court or Judge, as may best 
suit the justice of the case ;" in general, the claimant is plaintiff 
and the execution creditor is defendant. The goods are com* 
monly ordered to be sold, and the money brought into Court, 
to abide the event. An execution creditor's claim may be 
barred by the Court, as well as that of an adverse claimant.^ 
If the Sheriff and the judgment creditor appear, the former 
to support his rule, the latter to resist the adverse claim, and 
the adverse claimant does not appear, the Sheriff's rule is made 
absolute^ and the adverse claimant is barred as against the 
Sheriff.^ An execution creditor, when made defendant, may be 
compelled to give security for costs, as when he resides out of 
the jurisdiction of the Court, or is insolvent.^ If the rule be 
discharged or summons dismissed, the Sheriff is allowed a rea- 
sonable time to return the writ, before an attachment can issue 
against him/ Without the consent of both the execution creditor Sammary 
and the claimant, neither the Court nor Judge has power to settlement, 
dispose of the case summarily J In the case cited, the summary 
jurisdiction was objected to by the execution creditor; an issue 
was then directed to try the matter in dispute, the execution 
creditor being made plaintiff. When disposed of in a summary 
way by consent of parties, the judge's award \^ final fi 

Feigned Issue.^ 

In the Court of Q. B. [" C. P." or " Exch." or in any inferior Court, as the case 
may be."] 

Middlesex to wit [or stick other county as may he directed ;] Whereas A. B, affirms 
and C. D. denies \here s^tefuUy the fact or facts in tMtie] and the Lord Chancellor 
[or tvuch Cither Court <£r.] is desirous of ascertaining the truth hy the verdict of a jury 
and both paiiiea pray that the same may be inquired of by the country. Now 
let a jury &c. 

(h' the assignees of the said C. B. affirm and the said J. P. denies that they 
were as such assignees upon the said C. B.*s being adjudicated bankrupt entitled to 
the said goods as against the said /. P.* 

If a rule or order directing the trial of an issue become useless, 
the Court may discharge it.^ The costs of all the proceedings Costs. 

* Bramidge t. Adshead, 2 Dowl. 59. terpleader Act is solely for the pur- 
^ Donniger t. Hinxman, 2 Dowl. pose of informing the conscience of the 

428 ; Ford y. Dilly, 5 B. & Ad. 885 ; Court, and the creature of the Court; 

Perkins T. Bent<m, 3 Tyr. 51 ; EveUigh they will not therefore allow the j%bs 

T. JSalsbury, 3 Bing. N. C. 298. teriii to be set up ; Came v. Brice, 7 M. 

c Bowdler y. Smith, 1 Dowl. 418. & W. 183 ; Belcher v. Patten, 6 C. B. 

* Williams v. Crossing, 4 D. & L. 618: and see Chase v. OobU, 8 Sc N.C. 
660 ; Deller t. Prickett, 15 Q: B. 1081. 249. The order regulates the costs as 

* R,y, Sh. of Uerifordshire, 5 DowL may appear to be just and reasonable ; 
144. Leteis v. Holding, ib. 191. No pro- 

f Curlewis r. Poeoci, 5 Dowl. 881. eeedings by way of error, or exception, 

' Shortridge ▼. Young, 12 M. k W. will lie on this issue. If taken they 

5 ; Hairison r. Wright, 13 ib. 820. may be set aside. King t. Simmonds, 

^ This form is given by the 8 & 9 7 Q. B. 316 ; 1 H. L. C. 775, S.C. ; 

Vict. c. 109, but the adoption of it JTing v. Birch, ib. 674. 

is not compulsory, Luard v. Butcher, * Belcher v. Patten, 6 C. B. 618. 

2 C. B. 858. An issue under the In- ^ Luckin v. Simpson, 8 Scott, 676. 
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are in the discretion of the Coort or the Judge.* In the exercise 
of that discretion, they have laid it down, as a general rule^ 
that if the execution creditor does not appear, he must pay the 
claimant's costs ;^ if the claimant does not appear, he must pay 
the execution creditor's costs,^ but not the Sheriff's.*^ Indeed, 
as regards the Sheriff, he is not, in general, allowed costs; the 
reason, generally, assigned for this is, that he is not bound to 
come to the Court, and if he prefers doing so to taking an 
indemnity, that is no reason why he should have costs ; besides, 
it is considered, that the statute is of itself sufficiently beneficial 
to Sheriffs;* a better reason may, possibly, he drawn from the 
practice on applying to the Court to enlarge the time for making 
his return, when no costs are allowed him ; but if he be brought 
improperly before the Court, the costs of his application for 
relief will be allowed him. If both the execution creditor and 
the claimant fail to appear, the Court orders the Sheriff to sell 
so much of the goods as will defray his poundage and expenses, 
and to abandon the remainder; and, in addition, protects him 
from all actions in respect thereof/ Where all parties to the 
rule appear, and no blame appears to attach either to the execu- 
tion creditor; to the claimant, or to the Sheriff, each party bears 
his own expenses of the application.^ As the Sheriff is not 
entitled to receive, so is he not, in general, liable to pay costs, 
if he act fairly.^ But if he do not act fairly, or be guilty ot 
any laches in making his application, as to time, giving notices, 
or the like ;* or, if he make no inquiry into the nature of the 
claim set up;^ or, if he do not pay the landlord his rent, after 
proper notice,^ the Court will make the Sheriff pay the costs 
of the application, and likewise the costs of any security ordered 
to be given. Such expense as he may incur, as agent o£ the 
parties, after his application, will be allowed ;"^ and any extra 
expense he may have been put to by obeying the rule of Court 
directing an issue.^^ So, where the parties come to an arrange- 
ment, after an order made under the statute, the Sheriff will 
be paid, if there be anything to show that their conduct was 
vexatious.^ But costs incurred by keeping possession, in con- 

» 1 & 2 Will, i, c. 58, s. 6, and 1 & 337 ; Thompton v. Skeddofi, 1 Scott, 

2 Yict. c. ib\ Carr t. JCdwardt, 8 Dowl. 697 1 1 Hodges, 92. 

80 ; Lewis v. Holding, 3 Sc. N. E. 191. ^ Clarle y. Lord, tuprd. 

^ Betwick Y. Tkomat, 5 Dowl 458 ; * Bland t. Delano, 6 Dowl. 293 ; 

Tomlimon v. Done, 1 Har. & Wol. 123. Alemore ▼. Adeane, 3 Dowl. 498 ; BeaU 

c Bawdier ▼. Smith, 1 DowL 418 ; v. Overton, 5 Dow]. 599 ; BratM t. 

Bryant ▼. Jiey, ib. 428 ; Perkins v. Bunt, 2 Gr. k M. 418 ; 4 Tyr. 243. 

Benton, 3 Tyrw. 51 ; Totogood v. Mor^ ^ Bishop t. Hinxman, 2 Dowl. 166; 

gan, ib. 52 n. In reSheiifqf Oxfordshire, 6 Dowl.136. 

d Jones V. /.ewis, 8 M. & W. 264. » Clarke v. Lord, suprd. 

« Ibid. ; also H^esl v. Rotherham, 2 » Dabbsr, Hwnpknes^ 1 Scott, 325 ; 

Bmg. N. B. 527 ; 2 Scott, 802 ; Thomp- 1 Biog. N.G. 412 ; 3 DowL 377; Un- 

son T. Sheddon, 1 Scott, 697; 1 Hodges, derden v. Burgess, 4 Dowl. 104. 

92 ; Bryant v. Ikey, 1 Dowl. 430. " Armitage ▼. Foster, 1 Har. & Wol. 

f Eveleigh y. Salshury, 5 Dowl. 369. 208. 

« Morland y. ChiUy, 1 Dowl. 520; <» Coxy. Fenn, 7 Dowl. 51. 
Clarke y. Lord, 2 Dowl. 55 ; ib. 222, 
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sequence of a party refusing to consent to a judge at chambers 
making an order in the case, no authority for that purpose being 
given by the statute, are not allowed the Sheriff.^ If an issue be 
directed, the costs are either made to abide the event, or are 
reserved; in the former case, they will fall on the party who 
fails: in the latter, they will be subsequently arranged, as may 
. appear most just and reasonable. Thus, where they were re- 
served, and the issue was as to Jive horses, and the plaintiff made 
out his claim only to two, the plaintiff was allowed only a portion 
of the costs of the issue to be ascertained by the master, and 
he was held entitled to the costs of the original application, but 
not to those of the subsequent proceedings to obtain costs, inas- 
much as his claim was too large.^ The Court may adjudicate 
as to the costs of appearing to the SherifTs rule, and of an issue 
directed to be tried under it, although the trial of it has already 
taken place.^ When an issue is directed to be tried between 
an execution creditor and a claimant, and the latter refuses to 
try and abandons his claim, he will be liable to pay the execution 
creditor's costs down to the time of the claim being abandoned 
and of applying to take the money out of Court.*^ Where the 
Court ordered a claimant to proceed to trial, upon bringing a 
sum of money into Court, which he neglected to do, he was 
held liable to pay as well the costs occasioned by his false claim, 
as the costs of the application to Court to compel him to pay 
them, and that, too, although no previous application had been 
made to him;* but the costs should be previously demanded, 
otherwise the costs of the application will not, in general, be 
allowed/ The Sheriff will be allowed the extra expenses he 
is put to by obeying the rule of Court directing an issue ; 8 and 
the expenses of a sale effected by the authority of the Court, 
although it appears on the trial of the issue, that the seizure 
was wrongful.^ When the issue is tried, the successful party 
is entitled, there being no order inconsistent therewith, to the 
money paid into Court, the costs of trying the issue, and the 
costs of the application to Court, although he has not applied 
to the opposite side for their consent to take the money out 
of Court/ " All rules, orders, matters, and decisions, to be Bemedyfor. 
made and done in pursuance of this Act, except only the affi- 
davits to be filed, may, together with the declaration in the 
cause (if any) be entered of record, with a note in the margin 
expressing the true date of such entry, to the end that the same 
may be evidence in future times if required, and to secure and 
enforce the payment of costs directed by any such rule or order ; 
and every such rule or order so entered shall have the force and 



* Clark V. Chetwode, 4 Dowl. 635. « SccUes v. Sargeson, 3 DowL 707. 

*» Botoen v. Bramulge, 2 Dowl. 214 ; f Ibid. 

Lewis V. Holding, 3 Sc. N. C. 191; « Armiiage r. Foster, 1 Har. & W. 

Can- V. JEdwards, 8 Dowl. 30. 208. 

^ Seftward v. Williams, 1 Dowl. 528. ^ Bland v. Delano, 6 Dowl. 293. 

«» WilU V. Jlopkifu, 3 Dowl. 346, » Meredith v. Bogers, 7 Dowl. 596. 
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effect of a judgment, except only as to becoming a charge on any 
lands, tenements, or hereditaments; and in case any costs shall 
not be paid tviihin fifleen days after notice of the taxation^ and 
amount thereof given to the party ordered to pay the same, his 
agent or attorney, execution may issue for the same hy JUri facias 
or capias ad satisfaciendum^ adapted to the case, together with the 
costs of such entry, and of the execution if by fieri facias ; and 
such writ or writs may bear teste on the day of issuing the 
same, whether in term or vacation ; and the Sheriff or other 
officer executing any such writ shall be entitled to the same 
fees and no more as upon any similar writ grounded upon a 
judgment of the Court/'* 

A party entitled to costs, under the Interpleader Act, may 

pursue his remedy for their recovery either under that Act or 

under the 1 & 2 Vict. c. 110, s. 18; if he proceed under the 

latter Act, he need not enter the order for them of record.^ 

Upon an application under an interpleader rule (as to get money 

out of Court, or the like) an affidavit should be entitled in the 

Application original cause.^ The successful party is entitled to the costs of 

for money ^j^g application, though cause be shown in the first instance.*^ 

Court. Where a judge at chambers has, under this Act, directed money 

to be paid into Court, to abide the event of an issue, and has 

reserved the question of costs, an application for the money 

must be made to a judge, and not to the Court.*^ 
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Section II. 

JUDGMBNTS. 

Judgments are the sentences of the law, pronounced by the Court, 
upon the matter contained in the record.' In obtaining the fruits 
of a judgment, it is often necessary to ask whether it is for the 
Queen or for a subject? whether it is a judgment after verdict, 
or one by default? But of these, more hereafter in their proper 
places. The present inquiry is into the effect of a judgment 
upon the person, goods and chattels, and land of the debtor. 
What was its effect at common law ? 1. The judgment created no 
lien upon tlie body. There was no capias for the debt or damage 
of a common person ; the party having trusted him only with 
personal things, had his remedy only on the personal estate ; the 
King had the interest in the body of his subject, and the lord in 
his ^sudatory or vassal, to be called out to war, or to labour for 
him, and therefore none but the King could imprison him.* 
2, As to goods and chattels; the judgment, of itself, did not 



• 1 & 2 W. 4, c. 68, •. 7. 
^ CkUt if.BaHlett, 1 Dowl. N. C. 928. 
« ParienU v. Fennell, 7 Sc N. C. 
884. 



^ Cutd T. Pariente, 8 So. N. C. 240. 
« Marks T. Ridgwayf 1 Kzch. 8. 
( 8BI. Com. 895; 1 Inst. 89. 
■ Gilb. Bxec. p. 18. 
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bind them ; because, as the books say, it was in force for a whole 
year, and it would have been hard that none, against whom judg- 
ment was pronounced, should buy or sell during that time« S. As 
to the lands ,* the land was not liable to any debt, not only because 
the debt was contracted upon the personal security, but also that 
the lord might not have a stranger put upon him, for those only 
were to eajoy the land who came' in by feudal donation. A 
private judgment, therefore, at common law, created no charge 
upon the land.^ But the lands themselves, being held mediately 
or immediately from the King, were as much subject to the 
King's demands, by the judgment of his Court, as if there had 
been a reservation on the original tenure, and therefore, in case 
of the Crown, it bound the lands from the time of the record of suck 
debt, before execution issued;^ for if they had not determined 
that the record would bind the lands themselves as firmly as 
if it had been in the feudal patent, it would have happened that 
the subject, by an alienation of his land, might have defeated 
the King's execution^ which would frequently have happened^ 
since the King was to give notice^ before he could seize the 
land.*^ So stood the common law, before the stat. of West. !S, Under itat. 
(13 Edw. 1, c. ] 8,) which says, "When a debt is recovered or Westnu 2, 
acknowledged^ in the King's Court, or damages awarded, it 
shall be from henceforth in the election of him that sueth for 
such debt or damages, to have a writ of feri facias unto the 
Sheriff of the lands and goods ; or that the Sheriff deliver to 
him all the chattels of the debtor (savin*g only his oxen and 
beasts of his plough) and the one-half of his land,* until the 
debt be levied according to a reasonable price or extent. And 
if he be put out of that estate, he shall recover by a writ of 
novel disseisin, and after by a writ of redisseisin if need be."^ 
As the books say, there was no inconvenience that the judgment Bftct of 
in a private case should bind the lands from the time of the "P?"* |*°^* 
judgment, as it did before in the King's debts, since they might J^* *** 
search the records of the King's Courts for the one as well 
as for the other. By this stat., a judgment became a general lien 
upon all the debtor's lands, which he then had, or which he might 
afterwards acquire ; this general lien could not be avoided by 
any subsequent act of the debtor, not even by an alienation 



• See 3 Rep. 11 ; Dyer, 89, 49, 344; « qih,. Bxec. p. 8 : and see Rex v. 

Giles y. Orover, 9 Bing. 285 : and see AllnuU, 16 East, 279; Swain v. Mor^ 

the remarks hereafter upon the Stat, of land, 1 B. & B. 870 ; 2 Wms. Sannd. 

West. 2, and the 1 & 2 Vict. c. 110. 69, and 1 ib. 219A. 

^ Herbert^ 8 ca., 3 £ep. 12. Debit cf ^ That is, ad invttum, or by con- 
record bind the debtor's land from the fession, Doe v. Carter, 8 T. B. 61. 
time of his becoming in debt to the « This moiety of the land was ex- 
Queen ; 2 Roll. Abr. 166 (B.), pi. 1^ tended to the whole by 1 & 2 Vict. 
2 Wms. Saund. 70 e. Debts not of re- c. 110, s. 11. 

cord bind his lands from the time they f As to the legal import of the word 

are entered into ; 33 H. 8, c. 39 ; Oilet lands, wejaost, " Elegit." 
t. Orover, 9 Bing. 285. 
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for valuable consideration, without notice.* As by fiction of 
law, the judgment had relation back to the essoign or first return 
day of die term, it affected, retrospectively, bond fide purchasers 
for value; the Stat, of Frauds (29 Car. 2, c. 8, ss. 14, 15) there- 
fore provided, that the judgment should bind lands only from the 
signing thereof Observe the expression, ** bond fide purchasers' for 
value;" for, as between creditors^ the law remained as^t common 
law, until the general rule of H. T. 4 Will. 4, c. 3,^ which de- 
clared, ** that all judgments, whether interlocutory or final, shall 
be entered of record of the day of the month and year, whether 
in term or in vacation, when signed, and shall not have relation 
to any other day : provided that it shall be competent for the 
Court or a Judge to order a judgment to be entered nunc pro 
tunc" Under the stat.' of Westm. 2, a judgment operated as 
a general lien upon the debtor's land; but under the I A 2 
Vict. c. 110, s. id, it operates as a specific encumbrance.^ Now, 
although a judgment must now be considered, in equity, as 
equivident for many purposes to a voluntary charge, yet a judg- 
ment creditor is not to be regarded in the light of a purchaser ; 
he has neither Jus in re nor jus ad rem ; all that he has, by the 
judgment, is a lien upon the land.^ Before the 1 & 2 Vict. 
c. 110, ss. 11 & 13, a judgment was no lien at law or in equity 
upon a legal term ; and, until execution, the debtor might assign 
it at his pleasure ; " but it seems to be generally admitted, that 
all leaseholds are now bound by the judgment, equally with 
freeholds.^ From what has been said, we may conclude — 1. That 
at common law, in the King's case, a judgment bound the debtor's 
land from the time of the record of such debt. 2. That at com- 
mon law a private judgment created no charge upon the land. 
3. That under the statute of Westm. 2, a judgment became a 
general lien upon all the lands which the debtor bad at the time 
of entering up the judgment, and upon all those which he sub- 
sequently acquired. 4. That under the 1 & 2 Vict. c. 110, a 
judgment became a specific lien or incumbrance, both at law and in 
equity, upon all the land which the debtor had, at the time of en- 
tering up such judgment, or at any time afterwards, or over which 
be then, or at any time afterwards, had a disposing power. 
5. That before the 1 & 2 Vict. c. 110, a judgment was no lien at 
law or in equity upon any leasehold interest ; but that, under that 
Act, such an interest is bound by the judgment, equally with' 

Tmtteaute freeholds. As to the Statute of Frauds, in respect of lands. 

mlanoB. rpj^^ lands of cestui^que use were made liable to execution by 
1 Rich. 3, c. 1 ; but when uses came to be executed, and a new 

• 2 GrniBe'B Dig. 49 ; JtoUaUm t. ^ Brace t. Duchm ^ MarUtoroytgh 

Morton, 1 Dro. &; War. 195; Prideanz 2 P. Wms. 490. 

on Judgments, p. 10, 77 : and see Wkxl- « ShtrUy v. Watts, 8 Atk. 200; Fortk 

worth T. Oaugain, 8 Hare, 416. t. Duke qf Norfolk, 4 Mad. 506 ; 

»» Re-enacted by B. G. Hil. T. 1853, Burdon, v. Kennedy, 8 Atk. 789. 

r. 56 : and see Rdfnnton t. T<mge, 8 P. ' Sugd. Y. & P 882, ftc. ; 5 Jarm. 

Wmi. 898. Cony, (edit Sweet) 48 : and see 1 Dru. 

« RoUuUm T. MorUm, 1 Dm. & War. & War. 182. 
196. 
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estate arose, under the denomination of trust (under the 27 H. 8, 
c. 10), the 29 Car. 2, c. 3, s. 10, became necessary. It enacts, 
that it shall be lawful for every Sheriff or other officer, to whom 
any writ or precept is directed, at the suit of any person or 
persons of, for, and upon any judgment, statute, or recognisance^ 
to do, make and deliver execution unto the party in that behalf 
suing, of all such lands, tenements, rectories, tithes, rents, and 
hereditaments, as any other person or persons are in any manner 
seised or possessed in trust for him against whom execution 
is so sued, like as the Sheriff* or other officer might or ought 
to have done, if the said party against whom execution is so 
sued had been seised of such lands, &c. of suck estate as they are 
seised of in trust far him at the time of the said execuUon sued; 
which lands, &c. by force and virtue of such execution, shall 
accordingly be held and enjoyed, freed and discharged from all 
incumbrances of such person or persons as shall be so seised or 
possessed in trust for the person against whom such execution 
shall be sued ; and then provides that the trust shall be assets in 
the hands of the heir.*^ This was essentially altered, especially 
AS to the time when the judgment affected the land, by the 1 & 2 
Vict. c. 1 1 0, s. 1 1 , which enacts that, *' it shall be lawful for the 
Sheriff* or other officer to whom any writ of elegit^ or any precept 
in pursuance thereof, shall be directed at the suit of any person, 
apon any judgment which at the time appointed for the com* 
mencement of this Act shall have been recovered, or shall be 
thereafter recovered in any action in any of Her Majesty's 
Superior Courts at W., to make and deliver execution unto the 
party in that behalf suing of all such lands, tenements, rectoriea, 
tithes, rents, and hereditaments, including lands and heredita- 
ments of copyhold or customary tenure, as the person against 
whom execution is so sued, or any person in trust for him^ shall 
have been seised or possessed of at the time of entering up the said 
judgment or at any time afterwards, or over which such person 
shall, at the time of entering up such judgment or at any time 
afterwards, have any disposing power which he might, without 
the assent of any other person, exercise for his own benefit, ia like 
manner as the Sheriff* or other officer may now make and deliver 
execution of one moiety of the lands and tenements of any 
person against whom a writ of elegit is sued out ; which lands, 
tenements, rectories, tithes, rents and hereditaments, by force and 
virtue of such execution, shall accordingly be held and enjoyed by 
the party to whom such execution shall be so made and delivered, 
subject to such account in the Court out of which such execution 
shall have been sued out as a tenant by elegit is now subject to in 
a court of equity : Provided always, that such party suing out 
execution, and to whom any copyhold or customary lands shall be 

* This section does not afiect any 4 Had. 504 : see also Hmrit r, Booker, 

equitable estate of which the debtor is 4 Bing. 96 ; nor an equity of redemp- 

not toU owner ; Doe v. GreenhdU,i B. tion, tee post, " Blegit/' 
& A. 684 ; Forth v. Dvie qf Ifoffolk, 
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80 delivered in execution, shall be liable and is hereby required to 
make, perform and render to the lord of the manor, or other 
person entitled, all such and the like payments and services as 
the person against whom such execution shall be issued would 
have been bound to make, perform and render in case such 
execution had not issued ; and that the party so suin^ out such 
execution, and to whom any such copyhold or customary lands 
shall have been so delivered in execution, shall be entitled to hold 
the same until the amount of such payments and the value of such 
services as well as the amount of the judgment shall have been 
levied : Provided also, that as against purchasers, mortgagees or 
creditors, who shall have become such before the time appointed 
for the commencement of tliis act, such writ of elegit shall have 
no greater or other effect than a writ of elegit would have had in 
Bfiect of case this act had not passed." It often happens that a creditor 
judgment obtains a judgment against his debtor, after the latter has con- 
after con- traded honk fide and for valuable consideration to sell his land, 
^^ ^ but before actual conveyance. Now, it is a familiar rule of 
equity, that from the date of the contract the vendor is a trustee 
of the estate for the purchaser, and the latter a trustee for the 
former, of the purchase-money. Hence, it would seem to follow, 
that such a judgment cannot impede the progress of the legal 
estate to the purchaser. But, the authorities go far to show, 
that if the purchaser has notice of the judgment, before the pay- 
ment of the whole or part of his purchase-money, the judgment 
After trust will operate as a lien upon the money so unpaid.^ The same, as 
for lale. a general rule, would seem to apply to a judgment after trust for 
After mort- saie.^ So, a judgment entered up against a mortgagee, after the 
gage. mortgage, will operate, in equity, as a Hen upon the surplus 

monies in the hands of the mortgagee, arising from a sale under a 
Upon a power contained in the mortgage deed.° Before the 1 & iS Vict, 
power of c. 110, in consequence of the rule of law that where a power is 
m^t."*^ executed, the person taking under it takes under him who created 
the power, and not under him who executes it, an appointment, 
under a power exercisable by the donee for his own benefit, 
without the assent of any other person, defeated a judgment 
entered up against him between the creation and the execution of 
the power ;^ but a iudgment cannot now be so defeased. 
Upon goods By the common law, goods and chattels were bound from the 
and chat- ^[^^ ^f jh^ teste of the writ of execution.* By the Statute of 
Frauds, as between subject and subject, this was altered to the 
time when the writ of execution should be delivered to the Sheriff, 
Under-sheriff, or Coroner , to be executed :^ when that takes place, the 
goods are, by force of the statute, immediately attendant to satisfy 

• Finch V. EaH of Wineheltea, IP. ^ Doe A. Wigan v. Jones, 10 B. & C. 

Wms. 282; Forik v. DuU of Nwfotk, 469. 
4 Mad. 503 ; Sugd. V. & P. 890. « 1 Wms. Saund. 219 g, n. (0 : GUu 

»» Ktde 2 Sugd. V. & P. 888, 889, y. Qrovw, 9 Bing. 286. 
11th edit. f Or to his deputy, under 8 & 4 

« See Forth ▼. I>%kt of Nonfolk, 4 Will. 4, c. 42, s. 20 ; Woodland t. 

Mad. 606; Clare y. Wood, 4 Hare, 81. FiUUr,. 11 Ad. k Bd. 867. 



the judgment. In other words, they are bound by the delivery of 
the writ ; not that the property in the goods is altere'd by the de« 
livery of the writ,*^ (for this does not take place until sale,^) nor are 
they absolutely bound in all eases,® as in the case of bankruptcy, 
before sale.^ The meaning of the term bound is, that the execu- 
tion creditor thereby obtains what has been called a quasi Hen upon 
it ; and if the debtor transfer the goods after the delivery of the writ 
to theSlieriff(whi€h he may do), the SherifFmust execute the writ 
upon them, although in the hands of a bond fide purchaser, except 
the transfer took place in market overt. If the transfer did, in truth, 
take place in market overt, the right of the Sheriff ceased alto- 
gether.^ As regards Crown process, the teste of the extent, and Orown pro- 
noi the delivery to the Sheriff, is the time when the goods become ceit. 
bound ^ the Crown not being named in the Statute of Frauds/ 
A sequestration seems to be on the footing of an execution at Seqiiettr»> 
common law, and to bind from the tifpe of awarding the commission.^ tion. 

The doctrine of judgments relatiy^g to the essoign or first re- Relation of 
turn day of term, though signed afler, no longer exists ; for " all jndgmenu. 
judgments, whether interlocutory or final, shall be entered of re* 
cord, of the day of the month and year, whether in term or vaca- 
tion, when signed, and shall not have relation to any other 
4)ay ; but it shall be competent for tbe Court, or a judge, to 
order a judgment to be entered nunc pro tunc"^ Because of the Begiitratioii 
difficulty of finding out such judgments, and the confusion and mis- of judg- 
chief resulting therefrom, especially to purchasers and mortgagees, ' *' 
the legislature required them to be docketed :^ and now they must 
be registered, from time to time, as prescribed by the statutes re- 
ferred to below ; otherwise they will not afF(|et any kn^s, &c., as 

• Payne r, Dreai,' i East, 622; Rex ■ Burdett r. Roehley, 1 Tern. 68; 

V. AUmM, 1ft ib. 282 ; Iveat ▼. Nock- Payne v. Drew^ 4 Bast, 639. 

dU, 10 BiDg. 182; 0Uei v. OtoveK, » Keg. Qen. Hil T. 1868> r. 66; 

9 ib. 128 ; Samvel y. Duke, 8 M. & Beg. Qen. (Plead.) Hil. T. 1853, r. 82 ; 
W. 630 ; Woodland v. Fuller^ mprd .- Greenway v. fisher, 7 B. & C. 436; Cunr 
and see Wkeatley r. Lane, 1 Wms. her v. IFan*, 1 Smith's L. 0. 146, as to 
Saund. 219 ^, n.(<). such an entry; and Miles t. Bough, 8 

^ GiUs V. Orover, 9 Biag. 128. 1). & L. 109.^ The 17 Car. 2, c. 8, s. 1, 

^ SmalUomb v. Buckingham, 3 Salk. enacts " that in all actions personal, 

169. real or mixed, the death of either party 

<i 12 & 13 Vict. c. 106, s. 133 ^, between the verdict and the judgment 

Sntton V. Gboper, 6 Bxeh. 162. shall not hereafter be alleged for error, 

« Samuel v. Duke, suprd. In Wood-^ so as such judgment be entered within 

land Y. Fuller, it was contended in Tain two terma after such verdict" This ia 

that a vesting ovder,, under 1 & 2 Vict. rfr«nacted by the Common Law Proce- 

c. 110, s. 37, had the effect of a sale in dure Act [16 & 16 Vict. c. 76, s. 139]. 

market overt. In Harding v. Hall, When, therefore, a party dies after ver- 

10 M. & W. 47, Parke, B., Is reported to diet and before judgment, a judgment 
have used these words : — " The only entered whhin that time binds the pro- 
meaning of the words being bound by perty as if the party had been alive, 
the delivery of the writ is, that notwith- Burnett v. Holden, 1 Lev. 277 ; Saun- 
standing a' sale of them afterwards, no ders v. M*Gowran, 12 M. k W. 
property paused to the pureKaser.** There 224; Freeman v. Tranoh, 12 C. B. 
must be a mistake in the report 406. 

' See Rex v. AlUuH, 16 East, 282; * 4 & 6 W. & M. c 20, made perp6- 

Giles v. Grover, suprd; Wheatley r. tod by 7 fc 8 Will. 8, c. 86. 
Lane, suprd ; R. v. Edwards, 9 Ex. 82. 
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to purcha'9er«i iiH>rtgag^e#, or cveditorti otherwise than ai hefore 
the acf A judgment, not registered, has no preference against heirs, 
exemitor^, or adininistratora*^ These later statatesaUo provide in 
the ca«e of purchasers and mortgagees* mihaut notice of ju<lginent, 
that such judgment, even though registered, shall not bind any 
knds^ &c., or any interest therein, otherwise than a doeketed 
judgment would have done before, and that even notice of such 
judgment, Ac, shall not affect such persons, unless and until the 
memorandum or minute be left with the senior mas^r of the C. B.^ 
To affect purchasers or mortgagees, Crown judgments must also 
be registered.** Where, after registry, the defendant was taken in 
execution, and a purchaser of bis realty, because of the registry* 
' refused to complete, the Court of Q. B. ordered the plaintiiTs at- 

torney to attend the senior master of C. B. and to consent that an 
entry of the arrest be made in the Register book/ 

Kegistration of judgments, ^c, as regards lands, &c., in the 
counties of York and MiddleseXf is enjoined and regulated by the 

\ : . 5 Si ^ Ann. c 18, s, 4 (West Riding); 6 Ann. c. »5 (Eaat 
Riding and Kingston-upon-HulH ; 7 Ann. c. 20 (Middlesex); 
9f\d 8 Geo, 2, c. 6 (North Rioing). They declare, in almost 
the same words, that no judgment, statute, or recognizance 
(expept Crown judgments, &c.) shall affect or bind any lands, 

J . ; ,• &c., unless a memorial of such judgment, &c., shall be entered. 

In all, except the Middlesex Acts, it is provided that an entry 
within a prescribed period shall, by relation, have the effect of a 
registration in the first instance; and the judgment, a memorial of 
which has been so registered, will bind all the lands that the <fe- 
fendant had at the time of ^i^ning thereof , except copyhold estates, 
leases at a rack-rent, and leases not exceeding twenty-one years, 
when the actual possession and occupation goes along with the 
lease. The general design of these Registry Acts is to protect 
persons taking, by representation, as heirs, executors, or edminis'- 
trators, the property of another, subject to such other person's lia- 
bilities ; or persons taking an interest by purchase, or mortgage ; 
and not to apply to judgments obtained against the party himself; 
in other words, " as between the parties it is not more or less a 
judgment because it is not registered." Upon this principle it was 
held that a judgment obtained against an executor (before the 
2 & 3 Vict. c. U) was entitled to preference, in the administra- 
tion of the testator's estate, over simple contract debts, though not 

Bfiect of docketed pursuant to the 4 & 5 W. & M. c. 20 J 

decreet, By the 1 & 2 Vict. c. 110, s. 18, " all decrees and orders of 

orden, rules 

of Court, ■ " ■ " '■ r 

**• • What kind of interest it affects is « 3 fc 4 Vict. c. 82, s. 2. 

fully explained in 3 & 4 Vict c. 82 ; see <* 2 & 3 Vict. c. ll„ s, 8. 

1 Vict, c. 110, 8. 19, and 2 Vict. c. 11, « Levns v.jDj^wh, 21 L. J. 194. (Q.B.) 
8S.2, 4 ; iTan-M v.Z>am<w,16Sim.l28; f Gaunt v. Taylor, 8 Sc. N. G. 710. 
Sugd. V. & ]?. cb. 12, 8. 27. A fegifitration of the iastie is not suf- 

'' Landon v. Ferguson, 3 Euss. 349; ficient. Hopwood y. WaJUt, 6 B. & Ad. 

Wms. Bxprs. 859 ; J(^rti<m. v. Morton, 1056; Braitkwaite v. Waits, 2 Or. tc J 

2 Wms. Saund, 9 d, o. (e) ; Oaunt v. 819. 
Taylor, 8 Sc. N. C. 714. 
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Cburtft of Equity, and all rules of Courts of Common Law, and all 
orders of the Lord Cbancellor or of the Court of Review in mat- 
ters of bankruptcy, and all orders of the Lord Chancellor in mat- 
ters of lunacy, whereby any sura of money, or any costs, charges 
or expenses shall be payable to any person, shall have the effect of 
judgments in the superwr Courts of Common Law^* and the persons 
to whom any such monies or costs, charges or expenses shall be 
payable, shall be deemed judgment creditors within the meaning of 
this Act, and all powers hereby given to the judges of the superior 
Courts of Common Law, with respect to matters depending in the 
same Courts, shall and may be exercised by Courts of Equity with 
respect to matters therein depending, and by the Lord Chancellor 
and the Court of Review in matters of bankruptcy, and by the 
Lord Cbancellor in matters of lunacy ; and all remedies hereby 
given to judgment creditors are in like manner given to persons 
to whom any monies or costs, charges or expenses are by such 
orders or rules respectiTely directed to be paid*'* But " no order of 
any judge as to any stock, funds, annuities or shares ^ standing in 
the name of the accountant-general of the Court of Chancery, or 
the accountant-general of the Court of Exchequer, or as to the in-* 
terest, dividends or annual produce thereof, shall prevent the Got 
vernor and Company of the Bank of England or any public com- 
pany from -permitting any transfer of such stocks, funds, annuities 
or shares, on payment of the interest, dividends or annual produce 
thereof, in such manner as the Court of Chancery or the Court of 
Exchequer respectively may direct, or shall have any greater effect 
iham if such debtor had charged such stock, funds, annuities or 
shares, or the interest, dividends or annual produce thereof, in fa- 
vour of the judgment creditor, with the amount of the sum to be 
mentioned in any such order.*' ^ . In other words, it affects the 
dehtor*s interest alone, just as if by his own act and deed he himself 
had charged it ; sinch order neither affecting the Bank nor prior 
incumbrances, nor any adier interest but his own.^ A Judge's 
order, under 6&.'7 Vict. c. 73, s. 4>S (Attorney's Act), for entering 
up judgment for the amount oi the Master's allocatur, has the same 

« See Fanner v. Motiram, 1 D. & Sarle, 7 Ex. 796. 
L. 781 ; In re Spooner, 5 I>. & L. 810 ; « 3 & 4. Vict. Z. 82, s. 1 : and aee 

Ihe d. Smiih v. Roe, 6 ib. 544 ; In re Fowler ▼. ChurchiU, 11 M. & W. 61 ; 

Harvey, 14 Q. B. 404. An order may be Churchill ▼. Bank of England, ib. 324 ; 

granted before the time for moving to Rogers v. HoUoway, 6 Sc N. B. 274. 

set aside an award has expired, Hare A charging order cannot be made by 

V. Fleay, 11 0. B. 472. a judge in equity, only by a judee at 

^ The E. I. Co. granted to C. D. a common law. But a Court of Equity 

pension ; held, that this was not charge- will make a stop order as auxOiary 

able with a judgment debt by a judge s thereto. As to the necessity of regis- 

oider under this act. Morris v. Mor tering these puui judgments, see 2 

nesty, 7 Q. B. 674. As to the power of Sugd. V. & P. 404, 407. 
the Court to charge retiring pension of ^ ffulkes v. Day, 10 Sim. 46; an ex 

a Master in Chancery payable out of parte order under 1 & 2 Vict. c. 110, 

the suitors' fund, see Witham v. Lynch, s^ 15, seems to have the effect of a 

1 Exch. 399 ; the stock, &c., must be distnjigcu, until it be made absolute or 

standing in the parties* ''own right," discharged* 
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Tenue 
bonds, &c. 



force as a rule of Court under 1 & 2 Vict. c. 110.* A consent rule 
in ejectment, whereby upon a certain event either party was to pay 
costs, was held to be an order for payment of money within the 
1 & 2 Vict. c. 110, s. 18, and after the Master's allocatur execu- 
tion might issue.^ When a rule of Court for the payment of 
money has the effect o{ a judgment, execution may issue at once.*^ 
So assignees, and creditors who have proved under a petition 
of Bankruptcy, are to be deemed judgment creditors, and the 
Court is to grant a certificate thereof, which has the effect of a 
judgment of a superior Court at Westminster.' A judgment, &c., 
removed from an inferior Court, has the same force, charge, 
and effect, as a judgment, &c., of a superior Court, except in 
this, that a judgment, &c., so removed does not affect any 
lands, tenements, or hereditaments, as to purchasers, mortgagees, 
or creditors, any further than the •same would have done if the 
same had remained in the Court below, unless and until a writ of 
execution thereon shall be actually put into the hands of the Sheriff 
or other officer appointed to execute the same,* 

Statutes merchant, statutes staple, and recognizances, in the 
nature of statutes staple, are wholly disused ;^ but it must be kept 
in mind, that the S3 Hen. 8, c. ^9, s. ^0, declares all obligations 
and specialties made to the Queen, or to her use, for any cause, to 
be of the same nature, kind, quality, force, and effect, as statutes 
staple.' What, then, is a statute staple ? and what is its nature, kind, 
quality, force, and effect t The statute ataple is of two sorts : the 
one by force of the 27 Edw. d, st. 2, c« 9 ; the other, by force of the 
S8 Hen. 8, c. 6.^ The former is an obligation of record, acknow- 
ledged before the mayor of the staple, in the presence of one of 
the constables of the same staple, and is sealed with the seal of the 
staple, and the seal of the party : it is only between merchants of 
the same staple, and for merchandize of the same suple. The 
other is likewise an obligation of recori, and of the same nature 
and force as the former, as regards the execution of it ; but it is 
acknowledged before one of the chief justices, and in their absence 
(out of term), before the Mayor .^of the staple at Westminster) 
and the Recorder of London, and is sealed with three seals ; that 
of the conusor, that of the Queen, and with that of one of the 
said justices, or^f the mayor and recorder.^ Both are, therefore, 
debts of record to the Queen ; and, being so, they fall (ot the pur- 



■ Oriffitht V. Buahet, 16 M. & W. 
809. 

•' Doe d. PenninoUm v. Bairettt 4 
D. & L. 756. 

*= Doe d. Harrison y. Eampson, 4 
C. B. 745. 

<« 12 & 13 Vict. c. 106, 8. 267. 

• 1 & 2 Vict. 110, 8. 22. As to ex- 
ecutions out of the Courts at Westmin- 
ster on judgments in the C. P. at Lan- 
caster, ftee 4 & 5 Will. 4, c. 62, s. 81; 15 
ft 16 Vict. c. 76, ss. 129, 184. Stim- 
naries Courts in Cornwall, 6 & 7 Will. 
4, c. 106, s. 11. The Courts of the 
ConntiM Palatine are original iupe- 



rior Courts, Peacock v. Bell, 1 Wms. 
Saiind. 73. 

f See Dalt. Sh. 123; 1 Steph- Com. 
286; 2 Wms. Saund. 70 a; 2 Wms. 
Exors. 868; Burt. Comp. sect. 869; 
Bac. Abr. Executor, 881. The word 
"Recognizance** does not of itself im- 
port a record ; it is not a record until 
enrolment, Olynn v. Thorpe, 1 B. & A. 
168. 

' See for the construction of this Act, 
Oilet V. (hover, 9 Bing. 128. 

^ Bxplained and amended by 8 Gko. 
1, c. 26. 
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poses of execution within the same rules ; recoverable by scire 
facias, by extent, or by information on the record itself;* and bind 
the property, real and personal, of the debtor, as in other cases of 
debts of record to the Queen. ^ 

The Common Law Procedure Act, 1 S52, introduced some impor- . 
tant alterations as to judgments. In the first place, it makes the 
judgment by default ^;?a/ in all actions where the plaintiff seeks to When jadg- 
recover a debt or liquidated demand in money .^ Again, in all ment final 
such actions the judgment is to award the amount to the plain- 
tiff generally, and not as a debt or damages as before."^ The Act, 
howerer, saves certain provisiofM of the 8 & 9 W. 3, c. 11/ 
With respect to verdicts obtained^ whether in term/ or oiU of term^ 
the successful party is entitled to execution in fourteen days, unless a 
Judge or the Court shall order it to issup at an earlier or later period 
with or without terms. In Ejectment, upon a finding for the 
claimant, judgment may be signed and execution issue within such Time of 
time, not exceeding the fifth day in term after the verdict, as the wgning. 
Court or Judge before whom the cause is tried shall order; 
and if no such order be made, then on the fifth day in term after 
the verdict, or within fourteen days after such verdict, whichever 
shall first happen ; and upon a finding for the defendant, judgment 
may l>e signed and execution issue for the costs at the same 
period,** Tlie same Act also declares, that it sliall not be necessary Enrolment 
before issuing execution upon any judgment to enter the proceed- 
ings upon any roll, but an incipitur thereof may be made upon 
paper, shortly describing the nature of the judgment, and judg- 
ment may be thereupon signed, costs taxed, and execution issued : 
Provided, nevertheless, that if a formal entry on the roll be neces- 
sary for evidence or error, such entry may be made.* This is in- 
serted under the head ejectment in the Act, but seems to apply to 
all cases. The effect of a judgment in ejectment is not altered by 
this Act.^ There are abo some very important alterations in the EcTital o£ 
-same < Act with respect to proceedings to revive} Its chief provi- 
sions are, that daring the Vife of the parties execution may issue, 
without a revival of the judgment, at any time within six years. 
U hen revival is necessary, it may be done by a writ ofRevivor, or 
with leave of the Court or a judge by suggestion. The writ is 
directed to the party and not to the Sheriff. If unexecuted, it does 
not remain in force for more than one year from its teste, unless re- 
newed as directed by the Act. To revive a judgment less than ten 
years old, the writ is allowed without any rule or order ; if more 
than ten, not without a rale or order ; if more than fifteen, not 
without a rule to show cause. The death of either party between Death after 
the verdict and the judgment, cannot be alleged as error, so as such verdict. 
'judgment be entered within two terms after such verdict."* 

» AUonuf-O^eral t. SweU, 4 M. & ^ R. G. Hil. T. 1853, r. 57. 

W. 86. « Sect. 120. 

»» AnU, p. 161. Qites v. Orover, 9 ^ Sects. 185, 186* 

Bing. 128; 2 Wms. Saund. 70 e; /?. » Sect 206. 

V. Ellit, 4 Ex. 652 ; 6 ib. 921. ^ Sect. 207. 

<: 15 & 16 Vict. c. 76, 1. 98. ^ Sects. 128, 134. See MaodU v. 

4 Sect. 95. DavU, 8 Excb. 851. 

• Sect. 96. n AnU, p. 161, n. (A^ 
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Sbction III. 

EXECUTIOBT. 

Executio est frueius et jbd$ legis. *' Execution in our law (ac- 
cording to Dalian) signifietb the last performance of an act* aa of a 
judgment, statute, or the like, and is of two sorta ; one .^an/^ 
another with a quousque, &c. An execution final is when the de- 
fendant's lands are extended, or his goods sold and delivered to 
the plaintiff, who, accepting this in satisfaction, ends the auit. An 
execution with a quonsquCf and not final, as in the ease of a eafnas 
ad satisfaciendum, where the body is taken to the intent to aatisfie 
the plaintiff; but is no satisfaction but a pledge for the debt 
Neither is the party's imprisonment absolute, but until he doth 
aabsne or agree with the plaintiff.*'* Sur W. Blackatone describes it 
as a '* putting the sentence of the law in force." The word is gene* 
rally used to signify, by a figure of speecli, a judicial writ grounded 
on the judgment of the Court whence the writ issues. No one 
seems to have described its rise, progress, properties, and peculia- 
rities so faithfully as the Lord Ch. Baron GUhert; and from that 
rich repository of learning it is my intention to draw moat abun- 
dantly. Some doubt the authenticity of the Law of ExecuUons 
bearing his name. The book is one of great intrinsic merit, it has 
received the sanction o^ the ablest men that ever adorned the 
judicial seat, and it bears, undoubtedly, on its own pages the im- 
press of his clear and vigorous understanding. Lord ILdt is re« 
ported to have said, '* If we see one against whom there is a 
judgment of this Court walk in Westminster HaUf we may send our 
officer to take him up, if the plaintiff desire it, without a writ of 
execution." ^ That the Court may execute a judgment, without a 
writ of execution, at least in W^ Hall, is a proposition I am not 
prepared to deny ; yet the possession of this supposed power is 
one thing, the exercise of it another ; and except that our know- 
ledge of the claim to it may lead us to a more just notion of what 
execution in the abstract means, the decision (if truly reported, 
and true to the fullest extent) seems to be of little or no practical 
value. "The antient executions (says Gilbert^) are to be distin- 
guished, as they were in the king's Court, and in the Couru of in- 
ferior lords. In the king's Court they could levy the money itaelf 
npon the party against whom thejudgmentwaa given; in the lord's 
Court they could only levy distresses, a pain to force obedience to 
the lord's commands ; and whether they were justly levied or not, 
was to be reconsidered again in the king's Court.^ For the lord 
only taking the distress as a pain, and not being able to sell with- 
out special custom, it could be no prejudice to such execution to 
reconsider the reasonableness of such caption, by putting in other 
pledges.* But in the king's Court they did not take goods as a 



• Dalt. Sh. ch. 24. 
b Anon. 7 Mod. 52. 
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mere pain to make the party appear, a« they did in the Court 
below .^ 1. Because the king's Court immediately altered the 
property, which the lord's could not ; and the reason why the lord's 
could not was, that when the lord commanded the party to recover 
he was subject to a writ of false judgment, and therefore he him- 
self was to have the custody of such goods^ in order to return 
them in case it was recovered. S. If on the king's writ, they 
should only have taken tlie goods as a pledge, on the return, that 
pledge would have been fotfeited to the king, though they were 
not to the lord in the Court below ; and on such forfeiture the 
goods must degtatii have been given to the party for satisfaction, 
if they had not be«n immediately levied to the party's use^ for 
such forfeitures Were ndt re-examinable as ii) the lords' Courts,- 
and therefore created a forfeiture immediately. 3. The judg«i 
ment was that the ^wmaS recupidrtt the mooey adjudged to him^ 
and therefore the best and most direct way of levying the money 
was by bringing the mDney itself into Court lor tlie use of the 
parties^ Iti the king's Court, between party and party, the exe*« 
eution was only upon the goods, because tiie debtor was trusted 
oUly upon his personal security, and pledges were taken on such 
eohtracts by other personal goods, as pledges, or by means of per^ 
sonal security, as bodies ; and the judgments being in pursuance 
of the contract, were ooly to recover a personal thing. ** But in 
the king's case, an execution issued, not Only against the goods and 
chattels, but against the lands, and therefore they considered the 
debtor^ not merely as bound in person, but as a feudatory, who 
held mediately or immediately fVoiu the king, and therefore, hold<« 
ing what he had fVom the king, he was from thence to satisfy wha| 
he owed to the king^ And being considered as public treasure 
it was nor to be lost * if the subject- bad any thing, they first tried 
twice to levy on his personal estate, before they seiaed the landsi 
It is generally said, in the books,*^ that there was only a lev. fai 
and a fi, fn. fof.the subject, in the ease of an execution, which is 
true ; for it is plain that the tapas and ti^ comes in by the ata-* 
tutes.** But at coiimion law they awarded execution sometimes Writs of 
by the words of habeas denarios.faciaA deuarm^ ifierifaeiasdana* execution at 
rios, letfati facias dettiorios }• and aW these forms were used at first J®""*®*^ 
indistinctly, as wo^s tantamount to the same thing 1 this appears 
even in the king's casej by the several fbrms yet extant on record) - 

but afterwards they began to distinguish the writ into two several 
fornfis, viK. the/. /a. and the letf, fa:^ and confined the writs to be 
used in distinct cases. 1st. The levari was in the Courts below^ Levari 
for thete they could not word i« by h fieri iu process, because they ^a«»«- 
could not altet property in the writ; and therefore it was a vain 
thing to conceive a writ in sueh a mdtiner as^ could not be exau 

» Dalt ch. 111. * Have the money; make the money; 

' * 8 Co. 11, b. 12. tause the money td be made ; caiiae the 

» 2 Inst. 994, 895; Mo. 8(57,662, money to be levied; 3 Co. 11, 12 r2 

668. Bttlst. 68, 99 ; F^h, 471. 
<i See Hob. 56. 
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€tited ; and if there was a sale, as sometimes there was, by a grant 
from the king, or now by prescription ; yet such grants coming in 
after the process were settled in the inferior Courto ; the levari is 
the form of the execution, and they have no Ji, fa. But, how- 
ever, that the goods mi^t not be uken as a pain without any re- 
lief to the subject, ther« is a writ <2e execjudiciit on which writ the 
Sheriff has authority 'to sell the distresses he lias taken on the 
levari^ or to take and sell the goods of such recovery ; and the 
reason of this writ w^as to remedy any collusion between the Sheriff 
and the recoveree, or the inferior lord and xecoveree-; lor when 
they had taken the goods, they would either keep or restore them 
as they saw cause, and make the execution subservient to their 
own benefit, and not, as it was intended, a pain lo make the party 
per£»rm the judgment 4 and for this reason dievrTkdeJl.fa. exec. 
was granted to compel the Siheriff to make exeoution of the 
l^oods he had in his hands, and the |udgment luiviqg given him 
authority to levy, the writ gives him power to sell what is 
levied^ but if there be no such judgment he must return that 
on the ttUas and pluries ; for the writ is not judicial or issuing 
from any record, but is an original writ, which gives him au- 
thority to execute such judgment by sale. There was the 
same sort of writ at common law, which was called a 41 recog" 
noscai^ which was, where there was a recognisance 4n the -SherifTs 
€k>urt, that it should be levied de bonis et caialUs, and thereby 
give authority to sell, which were the words the la)ari made use of 
in the process of their Court. In the tdias the phrase was fi, fa. 
exec, juxia ten. mandati nostri.; and sometimes they had an ori- 
ginal process by diHrtngae^ which was iadifferently made use of 
With the levari ; but the dietringae being the king's writ, if the 
money was not paid the goods were forfeited, and therefore they 
had a venditioni exponas ; and though Fitzherbert puts a qu4sre on 
it, yetit seems to be law ; because on every distringas on the writ 
of the king, if the matter was not performed for which the </t<- 
iringas was made, the goods were forfeited, and they did not in 
this writ, as in the ancient process of the king, make 'Use of the 
words distringas f levari^ eiferi. 

''2ndly, the levari^ in the Courts above was either upon a recog- 
nieance or in the king's process; the levari was jwrticularly 
distinguished upon the recognizance, because the form of the 
recognizance was that it should be levied de bonis el oataUist lerris 
el tenemeniis, ad (ptascunque manus deeenerunt^^ and therefore the 
particular words levari are chosen upon such recognizance because 
the words^m would not have extended to the lands as well as the 
goods, since he was not to alter the property of the lands thera- 
s^)y.^9 PQ 9uch process, but only to levy it out of the profits. In 
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the king's case the first process runs by way of habeas, which was Ezeeotioii 
one of the words anciently used in executions, and they chose this ^^^ ^ 
word, which was an expression of a summons to give notice to "'^^"^ 
have the money, and likewise gave authority to the Sheriff to levy 
it, that the debtor might not make away the goods to defraud the 
king ; for by Magna Charta the land of the debtor could not be 
seised nor his security sued, if there were goods and chattels of 
the principal to satisfy. In case of the king the second process 
was a levari^ and they made use of this word because the process 
was to run not only to the goods but on the profits of the land 
itself, and herein likewise they inserted the capias on the person, 
because it appeared on the Sheriff's return on the summonitor's 
process that he had no goods to satisfy the debt ; and in that case . 
the body was liable by the prerogative of the king. For though 
in a private case the body was not liable to satis^ the debt, be* 
cause the king had a right to the service of his body, yet when it 
was for the sake of the public, as for embezzling the public trea* 
sure, the body was liable. The third process in behalf of the 
crown was extending the lands : for the lands themselves being 
held mediately or immediately from the king, were as much sub- 
ject to the king's demands by the judgment of his Court as if 
there had been a reservation on the original tenure^ and therefore 
bound the lands from the time of the record of such debt before 
the execution issued ; for if they had not determined that the 
record would have bound the lands themselves as firmly as if it 
had been in the feudal patent, then it would have happened that 
the subject, by an alienation of his land, might have defeated the 
king's execution, which must frequently happen, since the king 
was to give notice before he could seize the land itself. 

** 3rdly, having thus considered the levarif the last thing to beFierifiwias. 
mentioned is the Ji, fa, upon the judgment at the party's suit; and 
here the words ^. fa, were chosen to distinguish this sort of exe- 
cution, because it was only de bonis et caiallis^ and not to be raised 
from the profits of the lands themselves; and the words Ji. fa. in 
the several ancient sorts of executions were the properest to be 
made use of on a judgment against the party, for the goods only 
were liable to an execution, and from henceforward they never 
sent execution against the goods by the words levari, but on the 
Jieri only, and the word levari on the bonis et catallis became obso- 
lete, unless in the case of a si recoguoscat^ where, for the reason 
above-mentioned, it remains till this day* And Westmw ^^ c^ 18, 
which gave the elegit, having mentioned the election to be on the 
fieri facias, has affirmed this distinction, and pinned down the dif- 
ference then taken, and has made the fieri facias a specific writ for 
an execution on the judgment^ and the levari for the recognizance. 
But the levari remains for the recognisance notwithsunding the 
wording of the statute ; because the levari is to charge the profits 
of the land as well as the goods and chattels, and therefore pro- 
cess on the recognizance could not be by fi, fa* only. Having 
thus considered the nature of the ancient executions, we come now 
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Time for to the time in wbicYi judgments at common law were lo be executed 
**"°*^ and how revived.* A man by judgment authenticated bis debt, 
At^oMiMtt ^^^ 1^ ^^^^ ^^ authority to the perty to sue his execntion within a 
year and a day ; but if he did not, it was presumed to be paid, 
and after that time the law allowed him to plead payment and a 
release of such recorded debt; and the reason was, because all 
judgments were to be rendered effectual within a competent time, 
which was the same as in the case of non-clainM, viz* a year and a 
day ; and therefore the pledges that were put in for the principal 
adstandum reeto^ were amerciable, as well as the priaeipal, during 
the year and the day ; and those amercements were issued in pro- 
cess by the officers during chat time by lev. fa, in the lord's Court 
and/. /a. in the king's Court. And if the party had paid the 
money and satisfied the amercements, the judgment stood in full 
force, and the party could plead nothing on an exccticion taken 
out after i^uch payment ; because the judgments and amercements 
did not appear to be satisfied, and therefore the {Mirty was put to 
bis audita querela, in which t^ execution was discbarffed* But 
the judgment still remained in force, as not being annuUed by the 
return of a regular execution or by the entry of an aoknowledg-^ 
ment of satisfaction upon record. But at common law neither the 
party nor his pledges stood to any excoution sued out or amerce- 
tnent afll^ered within the year and day. ^ And thefefisre if the party 
had not got execution, nor the amercement afieered by the Court, 
nor the amercement levied by the officer, thel-e was an end of ail 
proceedings by way of execution on the same judgment. But 
they might bring an action of debt on that judgment, or debt for 
that amercement, if it were af&ered within the year ; and in such 
new actions there were new pledges to be put m upon the default 
of the defendant's appearing on the first summona, and the de- 
fendant might plead a release, because under seal subsequent to 
the judgment, as a bar to the action upon <hat judgment^ atid the 
plaintiff could have no execution at common law. After the year 
was out the defendant could not have pleaded pi^naent, fbr that 
would have been putting it on the eatha of men to overtiyrn the 
validity of the judgment, <^ This time of limitation of judgment 
was not only in personal bat veal actions ; for though the judg- 
ment on a real action settled die right of the land for ever, as in 
the personal it did the right of the thing in demand, yet thai judg- 
ment could not lie dormant for ever, to be executed at any time ; 
for then dormant judgments would overreach convoyancea between 
the parties, and therefoi^e there was but a year's time to execute 
such judgment, which Judgment overreached all conveyancee and 
forced the party to bis audita querela. But aftrir tlie year the 
judgment overreached nothing, but he was put to his id. fa* on 
that judgment and not to hisaction, for the right of the land bad 
been already determined, and therefore it waa only to revive the 
determination touching the lands, unless something had been done 
by intermediate conveyances. And so upon annuities, which were 

- ' '..- - '--^ — -, . ■ ■ ■' 

• See p. 166. »> To hare juitice. « 22 Bdw. 4, 6. 
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foitmed upoti the model of freeholds, the right of such annuity 
was settled in one Writ and revived by scire facias ; but in debt, 
if the judgment was not executed, the debt was presumed to be 
paid when the }udgmrent lost its force, and therefore the common 
law gave no scire facias but a new action." 

It has been stated in a former pftge.(p. 165), b<>W» under the 
Ctfpimon Law Procedure Act, 1 85^t judgments are to be revived; 
and, therefore, a bare reference to it will suffice. 

There are a few general maxims, respecting writs of execu- Oenenl 
tion, which conveniently arrange themselves in this place; such as : ° 
— Quando jus domini regis et subditi insimul concurrunt jus regis 
praeferri debet,<^ The Crown cannot be prejudiced by the laches 
of any of its officers.^ Writs of execution are judicial; and are 
so called because they are grounded On the judgment.^ The writ 
of execution must accord, in its mandatory part, with the judg** 
ment.^ A Sheriff is the immediate officer to all the Courts at 
Westminster to execute writs ; and, whether a writ comes to him 
with or without authority, o)f be awarded against whom it does not 
lie,.he capnot doubt or dispute its v^^lklity, qtuapanre necessaesi** 
No man can be sued for the exercise of his legal right to issue 
e?^eeut'ion on a judgment, until, in doing so, he acts maliciously, 
and without reasonable and probable cause/ The Sherilf is 
bound to notice all liberties.^ He is bound to know the person of 
every inhabitant within his bailiwick^ The Sheriff and Under- 
sheriff shall receive all manner of writsi in any place, and at all 
times, within the county, when and wheresoever they shall be de- 
livered to them.^ The legal day is, as between subject and subject, 
divisible into fractions ;^ but as against the Crown, not so.^ To 
perfect the execution, no writ (except an elegit) need be returned 
or filed.°^ He is bound to exectite every writ in a reasonable 
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9 M. & W. 104 ; Cohhold y. Chilver, 1 ^ Thomas v. Descntgee, 2 B. & A. 58#; 

Dowh If. O. 726 ; Sherwood v. Clark, Oodson^ v. Sanctmry, 4 B. & Ad. 256 ; 

16 M. &W. 764: as to amendment, see Chicks. Smith, 8 Dowl. 837; Pew- 

^1 Q. B. 916 ; King t. Bii-ch, 3 Q. B. tress r. Annan, » ib. 836. 

425 ; Brooks v. Hodson, sujprd. > lUg. v. Edwards, 9 Exch. 54. 

^ MarshaXseacase,\^X^o.m',f homos * See Dalt. ch. «8. .' -" ' , 

V. HwAsm, 14 M. & W. 366; 16 ib. ' ,= " - 
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time.* Writs on civil process cannot be executed on a Sunday.^ 
He is bound to raise (if need be) the posse cemitatus,^ Domus 
sua cuique est tutissimum refugium ; and the like.^ 

The following seems a convenient analysis of writs of execu* 
tion : — 



I. In personal actions. 



^, In mixed actions^ 



S. On recognizance B.8 

On Stat, merchant. 
On Stat, staple. 



1. Fi. fa. ..Goods, &c. 

2, Levari .. Goods and profits of the 

lands. 
S. Elegit . . Goods and profits of the 
lands. 

4. Ca. sa. • Body. 

5. Capias utlagatum . . Body, or body, 

lands and goods. 

6. Retorno habendo . . The cattle, &c.* 

7. Hab. fa. posa. . . Land. 

Ca.s..orfi.f«.) L»nd *nd good.. 
8. Sci. fa., fi. fa., or elegit ... Goods, or 
lands and goods. 



9. ) 
10. ( 



Ca. sa. extendi facias. 



On decrees, rules,&c.l 1 . Fi. Fa. 
12. Elegit. 
Id. Ca. sa. 




> as above. 
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What can 
be seised. 



The efifect of a judgment, and of the delivery of this writ to the 
Sheriff, upon the goods and chattels of a debtor, has been already 
explained.^ What the Sheriff is not only authorised but com- 
manded by it to seize is next to be considered. The forms of 
writs are given by Reg. Gen. H. T. IS53, Sch. (A), and, as the 
older ones do, use the words goods and chattels. He must then levy 
on all the goods and chattels of the person named in the writ 
(except he be a foreign minister, or the domestic servant of 



» See Brown v. JarvU, 1 M. & W. 
704; RandeU v. Whebie, 10 Ad. & B. 
719; Manoti v. PaynUr, 1 Q. B. 980; 
Clifton ▼. Hooper, 6 Q. B. 468. 

^ 29 Car. 2, c. 7, s. 6 : and see ^So- 
miul y. Buller, 1 Kxch. 440. 

^ See Posse Com,, ante, p. 108 ; 
2 Wins. Saund. 846 ; White v. Chap- 
pU, 4 C. B. 630; Howden v. StandUk, 
6ib. 609. 

<* Sertvayne'i cote, 5 Bep. 91 ; 1 
Smith's, L. C. 89. 



* For damages or costs or arrears of 
rent, under 17 Car. 2, c. 7, a fi. &. or 
ca. sa. is the process. 

' All real and mixed actions, ex- 
cept right of dower, dovw unde nil 
habet, quare impedit and efedment, are 
abolished, 8 & 4 Will. 4, c. 27^ a. 
86. 

< A ca. sa., it seems, does not He: 
Dalt. ch. 27. 

«» -4»Ue,p.l60. 
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one, and except bona et catalla ecclesiasttca),^ in which he 
has any legal saleable^ interest, general or special, in his own 
right, or jure uxoris, in possession, or in reversion, or as sole 
owner, joint tenant, or tenant in common ; or in which he had 
any such interest at the time of the delivery of the writ to the 
Sheriff, since disposed of otherwise than in market overt,^ They 
must be the property of the person named in the wril.^ Thus, if 
he have become bankrupt or insolvent, inasmuch as they belong 
to his assignees and not to him, they cannot be taken.* " Goods, Wl»*t "• 
btensy bona,'* (says Lord Coke,) *• includes all chattels as well real JJ^j, 
as personal. Chattel is a French word, and signifies goods, which 
by a word of art we call catalla. Now goods or chattels are 
either personal or real. Personal, as horses and other beasts, 
household stuff, bowes, weapons, and such like; called personal, 
because for the most part they belong to the person of a man, or 
else for that they are to be recovered by personal actions. Real, 
because they concern the realty ; as terms for years of lands or 
tenements, wardships, the interest of tenant by statute staple, 
by statute merchant, by elegit, and such like. Bona dividuntur 
in mobilia et immobilia. Mobilia rursum dividuntur in ea quae 
se movent et qvce ab aids moventur" But by the common law 
no estate of inheritance or freehold is comprehended under 
these words bona et catalla J Again, of chattels, some go 
to the executor, and some to the heir. As regards execu- 
tion, this would seem to be a mere nominal division : the 
distinction would seem to be, not between such as go to 
the executor, and such as go to the heir, but between such 
as are capable of sale, and such as arc not so. The books 
point out, amongst other things, the following: moveable goods, 
as horses, oxen, household stuff, plate, ready money,* books, 
wearing apparel (except what is in actual use),** husbandry 
utensils not annexed to the freehold, trade fixtures, such as 
coppers, vats, and the like, fixed by a tenant for the purposes 
of his trade, and removeable ;* corn in the barn ; fructus i/i- 
dustriales, or fruits of industry, as corn growing, artificial grass, 
and the like,^ a term of years,^ the interest of a tenant from 



• Post, p. 174. Afford, 8 M. & W. 254. 

*» Legg r. Evans, 6 M. & W. 41 ; » Poole** case, 1 Salk. 868 ; Slioes t, 

Mogers ▼. Kennay, 9 Q. B. 592. Mawe, 2 Smith's L. C. 114, n.; Amos 

« A«fe, p. 161. on Fixtures, 821 (2nd edit.): and see 

^ SmUk V. Plomer, 15 Kast, 607; Hellawell v. Eastwood, 6 Exch. 295. 

ifanders v. Williavis, 4 Exch. 389; ^ 56 Geo. 8,c. 50; post, p. 1S8: and 

poH, p. 175. see Wharton ▼. NayUr, 12 Q. B. 

• Post, p. 176. 679 ; Gilb. Exon. 19. 

f Co. Litt, 118 b.; Bro. Abr. tit ^ Patiners ca. 4 Co. 74; Dyer, 868; 

Chattels; Com. Dig. Biens, Assetii; Yin. Scott v. Scholey, 8 East, 467; The King 

Ab. Executors, W, Y, Z; 1 Wms. Exe- v. Deane, 2 Show. 85; Taylor v. Cole, 

eutors, 546, &c. 8 T. R. 294 ; Doe d. Stevens v. Donston, 

• The King v. Webb, 2 Show. R. 166. 8 B. Sc A. 280; Playfair T. Musgrove, 
^ 8 Co. 12; Comb. 856 ; Sunbolf y. 1 D. & L. 78. 
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year to year,* a term jure uxorU for the husband's debt,|* a rent- 
charge issuing out of a cbatiel interest, an annuity certain granted 
by the Crown to a subject,^ the special property of a pawnee, 
pledgee, or lessee.*^ And by 1 & 2 Vict. c. 110, any money, 
bank notes (whether of the Bank of England or of anv other 
bank), checks, bills of exchange, promissory notes, bonds, spe* 
ciahies, or other securities for money belonging to the defendant. 
The effect of this statute was to put notes and money, which 
were not seizable before, on the same footing as goods, and to 
subject them to all the incidents and liabilities of money which 
forms the proceeds of goods seized,* 
What can- By the 7 Ann. c. 12, s. 3, all writs against the goods or 
not be chattels of any ambassador or other public minister of any 
foreign prince or state authorised and received by Her Majesty 
as such, or of the domestic servant of any such person, are 
utterly null and void, provided, as regards the domestic, he be not 
a trader within the meaning of the bankrupt acts/ No bona aiU 
catalla ecclesiastica can be seized under this writ.^ Goods of a 
testator or intestate in the hands of an executor or administrator 
cannot be seized in execution of a judgment against the executor 
or administrator in his own right.^ But where an executrix used 
the goods of her testator as her own, and afterwards married, 
and then treated them as the goods of her husband^ it was 
decided that she had estopped herself from objecting to their 
being taken in execution for her husband's debts.^ Property 
vested in a trustee, before marriage^ for the wife's sole ana 
separate use, cannot be taken for the husband's debt;^ but 
money, paid to her by the trustee, or property purchased by 
her with the money so paid, belongs to her husband, and noay 
be taken for his debtj The goods of a woman, cohabiting with 
the defendant, assuming his name, and passing for his wife, 
cannot be taken for his debt ; if she have done no more to estap 
herself from showing they were her own.™ The Sheriff cannot 
seize landlord's fixtures even though the freehold bin the debtor;'' 



• Doed, WeHnu>relandY,Smith,l M. »» Farr v. Newman, 4 T. E. 621 ; 

& Ry. 137. Fenvfick v. Laycock, 2 Q. B. 108. 

»> See Fai-r v. Newman, 4 T. E. 689. « Quick v. Stainee, 1 B. & P. 298 ; 

« York V. Twine, Oro, Jac, 78; Jen- F&nwick t. Laycock, 2 Q. B. lOd. 

kyn, 812, case 97. * Cadogan v. ITenne^, Cowp. &» 482 ; 

•* Dean y. WtUUak^, 1 a & P. 848; Jamian v. WooUaton, 8 T. E. 61$; 

8 ibid. 48/8; Gordon v. Harper, 7 T. E. Izod v. Lamb, 1 0. & J. 85 ; Simmons ▼. 

11 ; Mandert v. WUUams, 4 Ex. 889. JSdwat^, 16 M. & W. 888. 

« 8ee MtiUon v. Young, 4 0. B. 875; * Cwrne v* Brice, 7 M. & W, 186; 

Collingridge t. Paxton, 11 C. B. 688 ; Tugman v. Hopkins, 5 Sc. N. E. 482; 

Wood V. Wood, 4 C. B. 897. Messenger v. Clarke, 5 Bxch. 888. 

Sect. 5. See Fisher t. Agrez, " JSdwardt v. Biidges, 2 SHark. 896 ; 

Dawl. 588. Olasspoole t. Young, 9 B. & C. 696 ; 

■ Dalt. 219; 2 Init 472; Bac. Abr. Keeney, DUke, 4 Excb. 888. 

Execution: and see a Mo4.E. 256. They " Winn v. Ingilhy, 5 B. & A. 626. 

are got by 9iji.Ja. de bonis ecclesiasHcis See alio Fairrani ▼. Thompson, 5 B. & 

directed to the bishop, A. 826 ; ante, p. 174, 
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nor wbat is part of the freehold, as doors, windows, &c.;"nor apples 
upon trees, for they belong to the freehold ;^ nor an estate in fee, 
or for life;^ nor a mere equitable interest;^ nor an equity of 
redemption ; * nor things in cusUxUa legis ; ^ nor a mere personal 
interest, as a right of lien;^ nor any tenement which cannot 
b^ granted over, as the oiBce of filacer, or the like ;^ nor money 
in the hands of another, as trustee for the debtor ; ^ nor money 
due and owing to the debtor, as a debt from another person, and 
in the hands of the latter ;^ nor money seized under a fi. fa. 
and in the Sheriff's hands ; ^ nor the goods of a person not named 
in the writ,** From this last proposition it follows, as a corollary, 
that if A* transfer his property to B., but still remain in posses^ 
sioQ of it, such possession not being fraudulent^ it cannot be 
taken in an execution against A.^ But if the transfer he fraudu- 
lent (which is, in all cases, a question for the jury, and not 
for the Court, to determine), it is void as against creditors ; and 
they remain, as regards creditors, A.*s property, and liable tp 
be seized accord ingly,^ Note, a sale of property, for good 
consideration> is UQt, either at common law or under stat. Id, 
' £liz. c. 5f fraudulent and void, merely because it is made with 
the intention to def(?at the expected execution of a judgment 
creditor.? Note, also, that an assignment of goods, in fraud 
of creditors, is valid inter se^ and as between either party to it 
and a stranger ; and a Sheriff, claiming to seize the goods, for a 
judgment creditor, is a stranger within the meanii^ of the rule, 
until his authority to act for a creditor be shown,^ 

From the rule which forbids the officer to take the property Bank- 
of any one but of the person named in the writ, it follows that ruptcy. 
property vested in consequence of bankruptcy or insolvency in the 



» Com. Dig. Tit. Hxec. 0. 4. ^ Harriwn, v. Pwynter, 6 M. & W. 

^ Gilb. Ex. 19. 887; Wood y. Wood, i Q. B. 400: nor 

^ S Co, IS; ted qu, u to an estate will the Court order the Sheri£F to re- 

j>er autre vie, 29 Car. 2, c. 8 ; Comb. tain a snm in his hands to satisfy the 

291 ; and an outstanding term, to attend debt, WiUom t. BaU, 2 N. R. 876 ; 

theinheritance,Z>o€d. PM/i>sy. i?«an«. Knight y. Griddle, 9 Bast, 48 ; Fwl- 

1 C. & M. 4$0. ^d V. Brine, 8 B. ft B. 294, 

<* ScoU y. Schoky, 8 Bast, 467; Met- ^ lb. ; Masters v. Stanletf, 8 Dowl. 

calfy. SchoUy, 2 N. R. 861. 169. 

« Ibid. ; Lyster v. Dolland, 1 Ves. *" Glasspoole v. Toung, 9 B. & C. 

jun. 431 ; Burdon y. Kennedy, 1 Atk. 696 ; Jarmain t. Hooper, 1 B. & L. 

789. 769; a»te, p. 178. 

f Oom. IKg. Exec. e. 8; LeUknhere v. " Twfne's ca. 8 Co. 80; 1 Smith's 

.Tkarowgood, 8 Mod. 286; Lovick v. L. C. 1; LaUmer y. Bmtson, 4 B. & C 

Crowder, 8 B. & C. 182; Wharton y. 652; MarOndiide y. Booth, 8 B. «c Ad. 

Jfaylor, 12 Q. B. 678 ; Bekhgr y. PaUen, 498. 

6 C. B. 608. ^ Ibid. : and see BtniiuU v. £a«- 

> Ltgg y. Evans, 6 M. & W. 86; rence, 15 Q. B. 1004 ; ShaMMky, Cm- 
Rogers y. Kennay, 9 Q. B. 592. don, 7 Exch. 725. 

»» Dyer, 7 b. ^ Wood y. Dixie, 7 Q. B. 892. 

» Fmnee y. Campbell, 9 Do«L P. C. *» Beseey y. Windham, 6 Q. B. 167; 

916. JFhiU y. Morris, 11 C. B. 1915. 
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assignees of a debt or cannot be seised by Tirtoe of a writ against 
bim. By the <* Bankrupt Law Consolidation Aet, 1 S49/* (12^13 
Vict. c. 106, s. 133,) all transfers of goods and cbattels band JUe 
made, and all executions against goods and chattels bamd JUe 
executed and levied by seizttre and saie^ before the date of the 
fiat or the filing of the petition, are ralid, provided the boyer 
or execution creditor had not, at the time of the transfer, or at 
the time of the sale under the execution, notice of an act of bank- 
ruptcy ^ Provided, also, that the transfer was not by way of 
fraudulent preference, or, if the execution be founded on a judg- 
ment or a warrant of attorney, cognovit or judge's order obtained 
by consent, provided the warrant of attorney, &c., were not by 
way of fraudulent preference.^ One need hardly add, that if 
either notice or fraudulent preference do taint the transaction, the 
transfer or execution is void. Purchases ifomd jEdlf, and for 
valuable consideration, however, are not to be impeached on 
account of such notice, unless a petition shall be filed or fiat 
sued out within 12 months after such act of bankruptcy.^ 
A warrant of attorney to confess judgment in a personal action, 
given within two months of the filing of the petition, and being 
wholly or in part for an antecedent debt, or m<mey demand; 
and any cognovit or consent to a judge's <yrder, given within two 
months in any action commenced by collusion with the bankrupt, 
and not adversely, or purporting to be given pending an action, 
when, in fact, it was not so, such bankrupt being unable to 
meet his engagements at the time, are null and void, whether 
given in contemplation of bankruptcy or not.' Besides, they, or 
true copies thereof, must be filed within 21 days, otherwise they 
are null and void.* l^he notice of an act of bankruptcy to have 
this effect must be given to the executiom creditor^ or to one of 
them if more than one,' or to his attorney, or Memhie to a clerk 
who has so far the management of the business as to have the 
power of acting on such communication, in the att4wney*s 
absence* Notice to the SherifT, or to the bailiff, is insufficient.' 
If a notice be given by a trader that he has filed a de- 
claration of insolvency, and a fiat issues thereon within two 
months, the execution creditor will be deprived of the benefit of 
his execution.^ Notice that the party has committed an act of 
bankruptcy is sufficient witJiout specifying it.* A fraction of a 



»Sce Eermmmam ▼. O^ryCm, 5 ' JStonsyT. .fi;■tei^ 10 H. ft W. 27. 

Bjoek. 453 ; HwiUm t. Cooper, 6 ill. ■ Piig r. SUpkemt, 12 Q. & 4<5; 

159; Cammau v. So. £. M. Co. 7 ib. Pemntid r. Slepketu, 7 C. B. i>»8. 

S43; CArturie r. H taata^rtoJi, 8 ibu 287. ^ FolUH v. Hoppe, 5 C B. 244; 

^ f^Amdremr. Di^gB, 4Bzek 827; Grtem x. Laurie, 1 Szch. 3S& Ihe S 

Beil ▼. Bid^ood, 8 C. 11. 768. ft 6 Ykt. c 122, a. 22, it 



<Scrt.l^. 12&13Tict.cl08.a.70("Tke 

'Sect. 135. raptLavCaDMlidstioa Act, 18401. 

• tMt.138, 187; AermmtM v. Her- > Udmlx. if«alM^ 14 M. ft W. 20QL 
— 18 a B. 1003. 
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day may be inquired into.* By the 1 & 2 Vict c. 110, s* 61, it is Inaolfency. 
enacted, <' that in all cases where any prisoner, whose estate shall 
have been vested in the said provisional assignee under this Act, 
shall have executed any warrant of attorney to confess judgment, 
or shall have given any cognovit actionem, or bill of sale, whether 
for a valuable consideration or otherwise, no person BhaU^ after 
the commencement of the imprisantnent of such prisoner ^^ avail him- 
self or herself of any execution issued, or to be issued, upon any 
judgment, obtained or to be obtained upon such warrant of at* 
torney, or cognovit actionem, or of such bill of sale, either by 
seizure and sale of the property of such prisoner, or any part 
thereof, or by sale of such property theretofore seized, or any part 
thereof; but that any person or persons, to whom any sum or 
sums of money shall be due in respect of anv such warrant of 
attorney, or cognovit actionem, or of such bill of sale, shall and 
may be a creditor or creditors for the same under this Act." In 
Squire v. ^tt^t^on^ judgment was obtained against defendant on a 
warrant of attorney, and a fi. fa. issued. The SherifT seized in 
February, the defendant went to prison in March, and the vesting 
order was in April. The Sheriff received part of the money 
before the commencement of the imprisonment and part after 
that time, and the Court decided that the execution creditor 
was entitled to what had been realised before and the assignee to 
what was realised after the commencement of the debtor's im- 
prisonment. It must be assumed (although it does not appear) 
that the warrant of attorney had been didy filed, &c., according . 
to the S Geo. 4, c. 89, and I & 2 Vict. c. 110, s. 60; otherwise 
the execution was void, and the assignee entitled to the whole.*^ 
Under 1 & ^ Vict. c. 110, s. 59, a voluntary assignment of all his 
effects, within three months before the commencement of the im- 
prisonment of the assignor, is fraudulent and void, though made 
for the benefit of all his creditors.* When a person has been After ao- 
adjudged a bankrupt, all his personal estate and effects present quired pio- 
and future, wheresoever the same may be found or known, and all P^^^ 
property which he may purchase, or which may revert, descend, 
be devised or bequeathed, or come to him, before he shall have 
obtained his certificate, vest absolutely in his assignees by virtue 
of their appointment. Notwithstanding, an uncertificated bank- 
rupt may acquire property, and none but his assignees can dispute 
his title to it.^ In a like condition was one who had been twice 
a bankrupt, and not paid 15^. in the pound under the second fiat.^ 
But as " The Bankrupt Law Consolidated Act, 1849," does not 

» Bird ▼. Bau, 6 Se. N. R. 928; « 1 Q. B. 809. 

Ptwtreu ▼. AnntM, 9 Bowl. 828; Ser- ^ B^n y. YorU, 6 Sc K. C. 281 ; 

wman ▼. CoryUm, 5 Sz. 458. Aemman v. Hemiman, 16 Q. B. 998. 

^ In Hunt y. Bobifu, 2 6. & D. 653, « Jaekton t. Thompson, 2 G. & D. 

the pnrchaaer had taien postestion before 598 ; Thompton v. Jaehon, 4 8c. N. £. 

the commencement of the imprisonment, 284 : bat the Act applies only to such 

and it was held that a sale after was things as can be taken in execution; 

good, and not a case contemplated by Sims r. Thomas, 12 Ad. & B. 586. 

the Act : and see Hai-dy v. Tinffey, 5 ^ Herbert y. Saver, 5 Q. B. 975. 
Bx. 294. 
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contain the IffJ s^cU of the 61 Geo. 4, c 16, or any like clause, it 
would seem that one who has been twice a bankri^pt, and not paid 
15«, in the pound (having a certificate of conformity), is as capa- 
ble of taking and . holding property as if he had never been 
bankrupt ^t all. ^f, therefore, a writ be delivered to the Sheriff^ 
inasmuch as an uncertifipated bankrupt may acquire property, 
he should, except i^ be for a debt provable under the bankruptcy/ 
proceed until some act of interference on the part of. the as- 
signees ; after that, the property, in specie or in proceeds, 
becomes theirs, . and the Sheriff must act accordingly. This 
act of interference is not, as under some of the insolvent sta- 
tutes, an act of court (5 & 6 Vict. c. 116, s. 9, and 7 & 8 Vict, 
c. 96, s. ^S>\^ but ^ay be any act indicative of an intent to claim 
the property. 

An insolvent, in like manner, may, unless his assignees inter- 
fere, acqpire and hold property af\;er the, vesting, order, and 
before his final discharge.^ 

Death of If plaintiff die, after writ issued, it may still be executed; but 

partiet. Jf de&ndant die afler semble, not.** 

Executors. In nhe learned notes to JVheatley v. Lane'' may be found the 
following passage: — '*A judgment against an executor or ad- 
niinistrator, whether by default or upon demurrer^, or upon a ver- 
dict on any plea pleaded by the executor, except plene ad- 
ministravitf or admitting assets to such a sum, et reins ultra, 
&c<, is . conclusive upon him, that he has assets to satisfy such 
judgment. . Indeed,. if the executor or administrator plead either 
a genera), or. special j>/ene administravit, it is now held that he 
is only liable to. the amount of the assets proved to be in his 
hands ; though the case was formerly taken to be, that if ani/ 
assets, however i^mall, .were proved to be unadministered, the 
plaintiff wasr entitled, to recover his whaU demand from the exe- 
cutor. So that now a judgment against an executor on a verdict 
upon fletie afinimistravit^ is only an admission of assets to the 
extent of the. assets .proved to be in his. hands. If, therefore, 
upon a fieri facias de, boms testatoris on a judgment obtained 
against an executor by either of the ways above mentioned, 
either nq goods can be found which were the testator's, or not 
sufficient to satisfy, the demand; or, which is the same thing, 
if the executor will not expose them to the execution, that is 
evident pf a devastavit ; and therefore it is very reasonable that 
the exQ^^utor should becqn^e personally liable and chargeable de 
bonis propriis. And the mode of proceeding is immaterial, l^e- 
cause the executor is entitled to the same defence in debt upoa 
the judgment suggesting a devastavit, as in the proceeding by a 
scire fieri inquiry. The judgment against the- executor being thus 
the foundation of the action, it follows, that, no action of debt 
■ ■ . 1 t ' ■ — ■ ■ ■ ■ ' — 

* S«e Davit v. Shaplei/f 1 B, & Ad. ' <* Tkoroughgood^s ea. Noy^S, cited 

54 ; Bairrovry. PoUe, ib. 6?9 ipost, 179. in BUU v. Oi-iffith, 16 M. & W. 109. 
^ 8ee PlaiUU v. BevUl, 6 D. & L. 2. '1 Wms. Saund. 219/. 

^ Jaehon v. Bumkam, 8 Exch. 173. 
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suggesting a demttwit by tbti executor lies against him .upoa a' 
judgmeot obtained. against his testator 9 because that is no con- 
fi^ssion of assets by the executor, and therefore in such cases 
it is necessary to sue out « writ of scire facias against the 
executor, to make him a party to the judgment ; to which writ ^ 
the executor may plead a want of assets* or other plea, which 
shows that the plaintiff* ought not to have execution against him • 
upon the judgments. And still less will such action lie against 
an executor upon a bond, of his testator, suggesting a devastavit in 
the executor. But if a man obtams judgment against an execu* 
tor, and dies, bis executor may, without first suing out a scire 
faciaSf bring an action of debt, upon the judgment against the 
executor^ suggesting a devastavit; for the action is brought.- 
against the same person against whom the judgment was had, 
and by that judgment assets were admitted. This action may be 
brought upon the judgment, upon a bare suggestion of a de- 
vastavitf without any wxit of Jieri facias first taken out upon, the 
judgment, as was done in the case of Wheatky v. Lane^^ But 
the usual course is, first to sue out si fieri facias upon the judg- 
ment, and, upon the Sheriff's return of nulla banat to bring the 
action and state the judgment, the writ and return in the declara* 
tion, and on the trial, the record of the judgment, the fieri facias, 
and the return, will be sufficient evidence to prove the case.. If 
the Sheriff cannot find any asset8> he may, if he pleases, return a 
devastavit, as well as ntdla bonat to the writ of fieri facias de bonis 
testatoris ; for the^eri inquiry is only for his security. And he 
seems to run no great risk by so doing ; for the judgment, and no 
assets to be found will be sufficient evidence of a devastavit in an 
action against him for a false return.'* 

If a person be charged in execution, and die, his goods and Death vhil* 
chattels may be taken on a fi. fisu just as if he had never beenlp ezeour 
charged in execution.*^ This is by the 21 Jac. 1 , c. ^4, which ^^"' 
contains a saving clause as to his lands bond fide sold after judg- 
ment, for the benefit of his creditors, but not as to his goods and 
chattels. 

If the Sheriff be directed by the plaintiff or his attorney^ not Direction 
to execute the writ, or suspend its execution, be is bound to obey, °^^ ^ ^^^ 
for so far he is the plaintiff's agent :<^ directions to his bailiff do ^^^' . 
not necessarily amount to directions to him.^ 

The bare entry of an award of a fi. fa. is no satisfaction.^ 

It often happens that two or more writs have been delivered to Seyeial 
the Sheriff, and are in his possession at the time he makes the ^^^* P"<^ 
seisure. When this happens, the maxim gui prior est tempore^^^' ^' 
pciior est jure must be his guide; in other words, he is to execute 



» See port,jp. 208 ; anU, p. 178. Walier t. ffunter, 2 0. B. «24. See 

► Levi T. MboU, 4 Exch. 688. fonn of return, pott, 188. 

« See Barker t. St Qttiniin, 1 J>. k ^ ffolmes t. Newlands, 1 Dav. & 

L. 642; Howard y. Cauty, 2 ib. 116 ; M. 648, 647. 
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them according to their priority, which, as to writs cffi.fa^xn 
according to the time of their delivery to him. By executing is 
here meant, that he is to apply the proceeds so. It is not material 
whether he seize the goods mider the first or ander the last writ ; 
for when seised^ they are, in contemplation of law, m his cus- 
tody, under all the writs he then has ; and when he sells, he sells 
under all. Thus, then, he must, in general, apply the proceeds 
according to this priority. If the proceeds he more than suffi* 
cient to satisfy the first, he must apply the surplus to the second, 
then to the third, and so on.* On the other hand, if the first be 
avoided by the bankrupt laws,*^ or be void on the ground of fraud,^ 
or the like, the proceeds must be applied to the second, and so 
forth ; so if the whole proceeds are exhausted, by a landlord's 
claim for rent, and a prior writ together, a return of nuUa bona is 
the proper return to make to a second writ.*^ Again, a second or 
subsequent writ must have priority, if the execution of a former 
Seixure un- be suspended at the time the other comes.* In cases of this 
fi!fnn?^ ^ kind, one actual entry or seizure is sufficient to satisfy the exi- 
gencies of all delivered to him ; but, there must be an actual 
entry or seizure of the property under one, before there can arise 
a constructive one under another of the same property. Thvs^ a 
fi. fa. was issued against A., one of two partners, and under it 
partnership property was seized ; afterwards, another was issued 
against A. and B., and delivered to the same Sheriff, but no actual 
entry or seizure took place under it, before a fiat in bankruptcy 
issued against them ; inasmuch as under the first, A.*s interest 
alone was affected, the execution, on the joint judgment, was not 
served and levied by seizure before the fiat^ and the assignees 
prevailed over the execution creditor.^ 

With regard to fraudulent executions. If no creditor's rights 
intervene, the Sheriff must sell under a writ founded on a fraudu- 
lent judgment, for it is void as against creditors; and by im- 
plication, it is void, also, as against the Sheriff, when acting 
m right of a creditor.* The Sheriff is responsible for neglect- 
ing to seize and sell, if he have notice of the fraud, or if he 
could discover it by reasonable inquiry.*^ 

Executing a fi.fa. after service of the copy of the note and 
grounds of error, unless execution be ordered by the Court or a 



Fnvduleiit 
judgment!. 



After error 
brought. 



• Jhewe V. Lai'MMit 11 A.& B. 629; 
Aldrtd ▼. CotutabU, 6 Q. B. 870. 

i» Aldred y. ConstahU 6 Q. B. 870 ; 
Oraham, v. WUherby, 7 ib. 491. 

« immy t. Magnay, 11 M. & W. 
267 ; ChriiUipherton v. Burton, 8 Ex. 
160; Shattock v. Garden, 6 ib. 725; 
JUmmeU y. Lawrence, 15 Q. B. 1004. 

d WinUe y. Freeman, 11 A. k B. 
539 ; Ileenan y. Evans, 4 Sc. N. R. 2. 



« HwU y. Hooper, 1 D. It L. 628; 
Howard y. Cauty, 2 ib. 115. 

f Johnton y. Evans, 1 D. & L. 985 : 
and fee Jtemmett y. Lavfrence, 15 Q. B. 
1004. 

■ Imray y. Magnay, mprti; ante, 
175. 

■> Imrayr, Magnay, 11 M. &. W. 
275; ChrUt/opkerson y. BwrUn^, 8 Bxch. 
162. 
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Judge, makes the Sheriff* a trespasser/ Where a writ of error 
was allowed between the seizure and sale, it was adjudged that 
he must sell ; which he did, and brought the money into Court to 
abide the event.** 

He must enforce the writs within a convenient time after deli- Time of 
very. He must sell, within a convenient time, without a vemU' ezaentiiig 
iioni exponas. ^"** 

Again, if he continue in possession of the goods, for more than 
a reasonable time, he is a trespasser.^ The writ, if unexecuted, 
does not remain in force for more than one year from its teste, 
unless properly renewed. It may be executed on any day, except 
Sunday j even on the return day, if it be made returnable on a 
day certain. Quantity of 

His duty is to seize such a quantity of goods only as are goods to be 
reasonably sufficient to satisfy the amount endorsed on the writ.*^ seised. 

If, from his negligence, the goods sell at an undervalue, he will SeUiog at 
be liable in damages to both debtor and creditor for the Injury to sn under- 
their respective interests.* ^"•• 

There is no implied warranty of title to ffoods sold at a Sheriff*'s Waminty 
sale.' ^ ^ »^^^«- 

Every tnan*s house is Jiis castlejn An officer cannot break open Breaking 
any outer door or window, to execute process in a civil suit, but ^^^ 
if he find the outer door open, and enter that way ; or, if the 
outer door be opened to him from within, and be enter, he may 
break open inner doors, if .necessary.' The privil^e, be it ob- 
served, extends only to the actual occupier and to his family, and 
his goods, &c. — to those which are lawfully and without fraud or 
crime there. Again, it is a dtvelling-kouse alone that is privileged ; 
the outer door, &c., of a barn or outhouse, not connected with the 
dwelHng, may be broken open.^ Chambers in the Inns of Court 
and Colleges are dwelling-houses within the meaning of the rule.' 
The Sheriff**s justification for entering the defendant's dwelling- 
house does not depend upon the result of finding or of not 
finding his goods ;^ but it is otherwise of a stranger's house, for 
he cannot justify the bVeaking open the outer or inner door of a 
stranger's house, unless it turn out that the defendant's goods are 
actually there ; ^ neither can he justify entering a stranger's 
house, if none of the defendant's goods be there, although the 
door be open, and although the Sheriff* may have reasonable cause 



^ See 2 Wms. Sannd. 101, i; Beltkaw Kerhy v. Detihy, 1 M. & W. 842; Z>. </ 

V. Manhall, 4 6. & Ad. 836; 15 & 16 Bruntwieh v. Shman, 8 C. B. 817 ; 

Vict c 76, 8. 150. HiUekiton, t. Birch, 4 Taunt. 627. 

b See 2 Wms. Sannd. 101, L ^ Penion y. Browne, I Sid. 181 ; ditt, 

** Playfair v. Mmgrave, 14 M. & W. Brawn ▼. Glenn, 16 Q. fi. 256: and see 

280; A»h Y. Dawnay, 8 Ezch. 239. Ryan v. ShUeoek, 7 Bxch. 74. 

^ Aldred ▼. CmstabU, 6 Q. B. 881 ; ^ See Lee ▼. Gomel, Cowp. 1. 

Gawler v. Chaplin, 2 Kzeh. 507. ^ See Marrish y. Murrey, 18 M. & 

« Phaiipt T. Bacon, 9 Bast, 298; W. 57; Batdife y. BwrUm, 8 B. Ae P. 

MuUet V. ChaUU, 16 Q. B. 240. 228; ffutehiton y. Birch, 4 Tannt. 

f Chapman Y.SpelUr, 14 Q. B. 622. 627; Cooke y. Birt, 5 ib. 765.; John^ 

" JSemaynet ca, 1 Smith's L. G. 89; son y. Leigh, 6 ib. 245. 
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to guspect that they are there.' Under a fi. fa. against the goods 
of an intestate, in the hands of an administratrix, he may justify 
entering the house of her husband, though no goods be found 
there.** A bailiff may break open the door of a lodger, having 
first gained peaceable entrance at the outer door of the house.^ If 
the officer 'be in, and cannot remove the goods without opening 
the outer door, and neither the defendant nor any one on his 
behalf be present, whom the officer could ask to open it, he may 
break it open.** A distinction, in this respect, has lonpr prevailed 
between process at the suit of the Crown and that of a subject. 
In all cases^ where the Crown is party, the Sheriff (if the doors 
be not open) may break the party's house to do exTecution, if 
he cannot enter without ; but, before he breaks in, he ought to 
signify the cause of his coming, and to make request to open the 
door.* The breaking open doors, Sec, under circumstances not 
justifiable, does not, it would seem, vitiate the execution.' It is 
said in Com. Dig. (Exec), that the officer may not open a latch. 
But this seems not to be so. He may, it seems, open the door as 
others do, who are in the habit of going in.^ 

How exe- The officer enters and seizes part, in the name of the whole ; 

cut#d. he makes an inventory ; leaves a man in possessidn ; and then, 
Within a reasonable time, either removes them off the premises; 

Sale. to a place of safety, until he can sell them, or he sells them on the 

premises, witli the consent of the debtor, or of the person on 
whose premises the goods are. If the Sheriff delay the sale for 
an unreasonable time, and by that delay let in a distress, or a peti- 
tion for adjudication of bankruptcy, he will be liable in damages 
to the party injured* He may sell them by private contract or 
public auction.* He may sell though out of office.^ The goods 
ifnust be soldf if the debt, &c., be not satisfied ; in other words,' 
they cannot be delivered to the party, in satisfaction of his: 
debt ;' nor can the Sheriff retain them, and pay the debt out of 
his own proper money.™ There is no objection to a sale to the 
plaintiff, at their real value." If an inadequate price be offered, 
he should not sell, but return that they remain m his hands for 



* Morrith ▼. Mwn-ey, 18 M. Sc W. Rowe ▼. -Amei, 8 Dowl. 754 ; Lewit y. 
58, and caaei in the last note. Aleock^ 8 H. & W. 188. See MviUo% 

^ Cooke T. BiH, 5 Taunt. 765. ▼. Yowng, 4 C. B. 878, as to iaie of bills 

^ Lu y. Ckmsel, Gowp. 1. • and notes. 

«» Pugh T. Ortffi^, 7 A. & B. 827. » Woodgate r. KnaUMvU, 2 T. E. 

* Semay7i/s ca. 8rd Bes.; Burdett 157. Form of bill of sale, po«<, 188. 

V. Abbot, 14 Bast, 157 ; Hawk. P. 0. ^ Ayre ▼. Aden, Oro. Jac. 73 ; Cleri 

b. 2, ch. 14, s. 1. y. Wiihert, 6 Mod. 298 ; Doe y. Dan- 

' Semayn^e ca. su^di 2 Bac. Ab. tton, 1 B. & A. 280. 

Bzec. (N); Duke of Brmewiek j. SUh ^ Bealy y. Sompeon, 2 Yent. 95; 

man, 8 0. B. 817; Rywn y. Shileoeh, Dalt. 626; Bac. Abr. Bxecntion (Q; 

7 Ex. 74 ; Pereival y. Stamp, 9 ib. 167. Thomson y. Olerh, Oro. Bliz. 504 ; 

* 4Bee Myan r, ShUeoeh, 7 Bxeh. 77. Noj, 56, 8. 0. 

* Airetan r. Davit, 9 Bing. 740; " Wallers. Weedale, Noy, 107. 
Jacdbe v. Humphrey, 2 Cr. & M. 418; ' Stratford v. Twynam, Jac. 418; 
CarliU y. ParUnt, 8 Stark. 164 ; Chit. Arehb. 572. 
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want of bujeris.* Possession must not be abandoned ; thus^ AbandoniDg 
where the officer quitted the premises dfter the seizui-e, leaving poMesiion. 
no one in charge of the foods, but taking with him the key of a 
drawer^ wherein he had locked his warrant, it was held an aban- 
donment.'' As to partnership property; the Sheriff seizes the Partnerihip 
whole, or a part, in the name of the whole, and sells the debtor's property, 
undivided interest therein ; the vendee is tenant in common with 
the other partner.*^ Note well, the property of the other moiety 
is not affected by the judgment, nor by the execution. The 
actual or formal seizure of the whole arises from the necessity of 
the case.*^ 

The statutes incorporating joint stock or other public bodies, in Joint itoek 
general, point out the mode of obtaining the. fruits of a judgment and other 
obtained against their secretary or other nominal party to the 1^^^ 
record: when that is so, the statute must be strictly followed. 
Under some the pfoceedihg is' by scire facias ; under ioxtiet by dis- 
tress ; others make the reserved' fund liskble ; some, again, make 
no provision at all, but rest by saying that thef nomimil |)arty sued 
shall not be personally liable. Ip the latter cases the fruits of the 
judgment are obtained by mdndamus or proceedings in equity.^ 

The 56 Geo. 3, c. 50, enacted that iio Sheriff should carry off, or Gfiowing 
sell, or dispose of, for the purpose of being carri'ed off, from any «*«?•»*«• 
farm, any straw, manure, &c., where by the lease or agreement such 
things were not to be carried off; that the tenant must give notice 
of the existence of such stipulation to the Sheriff, aiid; the latter to 
the* landlord, of the fact. of possession being, taken. . li theft en- 
abled the Sheriff to dispose of the produce.subject to an agreement 
to expend it on the land ; , and enacted that no clover, rye grass, or 
any artificial grass, . newly sown, and growing under any crop of 
standing corn, should be sold or disposed of at all. Buti probably, 
few questions will hereafter arise on this statute, as the landlord 
has now, by the 14 & 15 Vict. c. 26, the power to distrain on cbe 
growing crops of his tenant, for accruing rent ; that is to say, so 
long as they remain on the land, and in default of sufficient dis- 
tress of the goods and chattels of the tenant ; notwithstanding 
any bargain, sale, or assignment which may have been made or 
executed of such growing crops by the Sheriff.® 

How is a lessee s interest to be seized ? It has been asserted Leaie for 
that the Sheriff cannot enter to do this. But surely he must y®*"* 
enter to seize and to assign the lease ; for that is a very differ- 
ent thing from bis entering after seizure and sale to give the 
vendee possession of the term, which is all that the case referred 



• KeigkUey v. Birch, 3 Camp. 621 ; 668 ; Bd^rUeU r, JPcnUand, 13, k Ad. 
form of return, post, 187 : and see post, 704 ; Corpe v. Ob/n, 3 lb. 802; The 
1-90, n. (a). King v. St. K\ Dk. Co., 4 rb. 868; 

* Blades V. ArundaU, 1 M. & S. 710. Barriton v. ^mmins, 4 M. & W. 61$. 
« ffet/dbn v. Heydim, 1 Salk. 392 ; *. See TTAarton t. Nayh^-, 6 B. & Jj. 

fohn^on.r. Bvans, 7 Sc. N. C. 1044; 136; 12 Q. B. 678, S. C; HuU j. 

Mayhew t. Merrick, 7 C. B. 260. Monell, 11 Q. B. 438; Bodtn t. Byton, 

«• Wormttell t. HaiUUme, 6 Bing. 6 C. B. 427. 
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to, in retlity, decides.^ By the sale, the vendee acquires a right 
of entry and a right of possession, which he must, if necessary, 
enforce hv ejectment.^ Again, the Sheriff does not give the pur- 
chaser a legal title by merely putting him into possession ; he 
BzecQtionof must execute an assignment.^ Although the execution on a joint 
jomt jnd||»- judgment must he Joints yet it may be kvied upon one onlv, and 
"^'^ he may have contribution against the others.^ if the Sheriff under 

^°^S!!!!?^ a fi. fa. sell goods, and the judgment be reversed, the money, and 
nreiwd. ^^^^ ^^^ thing in $pecie^ is to be restored ; so if a term be sold, the 

term shall not be restored, but the money.* 
Tideof par- A ^off^jSie purchaser under a writ of J{. /a. has a good title against 
coaMT. ^1 ^1^^ world.' It seems once to have been thought, that if the 
Inqnegt m Sheriff had any doubt whether the goods were the defendant's, 
to property. ]j^ might summon a jury de bene esse^ and that their inquisition 
would, in trespass, be admissible evidence in mitigation of da- 
mages ; but this is not so now. If the question were whether the 
SherifT had acted maliciously or not, it might, perhaps, be admis- 
sible on such an issues 
^™^™^^ For what amount ii he to levy 9 Let us suppose the writ in- 
beienad. horsed thus: ''Levy 100/., besides poundage fees and expenses 
of execution." The party entitled to execution, whether plaintiff 
or defendant, may levy these over and above the sum recovered.^ 
What do they consist of? as follows : — 

£ 9. d. 

Principal indorsed 100 

Interest^ 2 10 

Poundage* ,.. 5 

Writ ;». 12 0» 

Warrant 2 6 

To bailiff for executing warrant 110 

For man in ^ssession three days (tkot boarded) . 15 

Sale by auction, five per cent, on 100/.™ 5 

Amount to be levied • ;6115 6 

Ezpeniei. No matter what extra trouble or expense the Sheriffmay have in- 
curred (whether caused by the debtor's own wrongful act, to pre- 



* Playfair r, Mutgrwe, 8 D. Ss L. 76 ; not indorsed on the writ ; Cwrtit t 

14 M. & W. 2891: and lee pott, p. 199. Mayne, 2 Dowl. N. C. 87. 

^ lUd. * 15 fc 16 Vict. e. 76, 1. 128. 

« Doe d. Hftffhetv. Jones, 9 M. & W. ^ fieg. Gen. Hfl. T. 1858, r. 76. 

872 ; PlayfcMr ▼. Mutgrove, 14 ib. 289. > Above £20 ; under £20, lU ; Beg. 

^ Herriet t. Jamtewn, 5 T. B. 556. Gen. Hil. T. 1858, (Costa.) 

« MwMm^e «a. 8 Co. 94 5. ; Eoie ea, "* This does not ai^ly to appraisement 

5 C«. 90 b ; 2 Wms. Sannd. 69 ; Dotf and bill of sale; Phillipe t. CoMlerbuiy, 

T. Tkom, 1 H. & S. 425. 11 H. & W. 619 ; MarshaU v. Eicie, 

' Jmray t. Magnay, 11 H. ti W. 10 Q. B. 19. DwtUt of excise on sales 

275 ; Lock ▼. SeUwood, 12 Q. B. 788. by auction no longer exist ; 8 & 9 Vict 

■ See Oloesop v. Pole, 8 M. & S. 177. c 15. He cannot charge for aearck ot 

^ The fees given by the table under dMuMrgt; MatUn y,£)wtiwr, 11 C. B. 

1 Vict c. 55, may be levied, although 948. 
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tent a rescue by removal of the goods for sale, travelling expenses, 
to save expense, as by appraisement instead of public auction, on 
account of an adverse claim, or the like) the rule is inflexible :^ 
the poundage he receives being deemed sufficient as a set-off 
against anything of this kind. He is not entitled to poundage Poundage, 
without a band file levy :^ by levy is here meant seizure, not sei- 
zure and sale ; therefore, any compromise between the parties, 
between seizure and sale, does not affect the right to poundi^.^ 
When a sale takes place the measure of poundage is the amount 
of sale, and not the sum actuallv paid over to the execution ere- Fees on er- 
ditor."* If an erroneous writ be delivered to the Sheriff, and roneoni 
he execute it, he shall have his fees.* Payment to the Sheriff, ^"^' 
or to his bailiff, is a good payment;^ and the defendant is Paymflntto 
therebv discharged from the judgment and all further execu* Sheriff or 
tion, although the ofl9cer do not satisfy the execution creditor ;^ ^ ^^* 
but it is ho satisfaction of the debt, except for the person Bzeention 
whose goods are taken.^ If the defendant pay or tender the after pay- 
debt be^re execution, any execution afterwards would be a tres- ™^^ 
pass.^ He must raise the posee comtto/tu, if need be.* If any ^^ ^"""^ 
surplus remain in the Sheriff's hands he may keep it until the ^^ 
defendant demand it of him ; for he is not bound to search for ^^ ^^^ ^ 
him.k pl„^ 

Returns.^ 

Nulla Bona. 

The within-named (7. 2). hath no gooda or chattels in Uy bailiiriGk whereof I can 
came to be made the sam within-mentioned or any part thereof. 

The answer of Q. A. Baq. High Sheriff. 

NuUa Bona and Clerictu. 

The within-named C« 2). hath no goods or chattels (nor any lay £m) in my baiH* 
wick whereof I can cause to be made the sum within-mentioned, or any part 



» Slater ▼. Hamet, 7 M. & W. 418; WUbra^m y. Snow, 2 Wms. Sannd. 

DavUi V. EdvMmdtt 1 D. & L. 896 ; 47 a, n (1). 

PhiUi^pe ▼. Cawtgrbwry, 11 M. & W. ■ lb. ; and DyU T. Mercer, 2 Show, 

621; Bayley y. PotHe, 8 Ad. H B. 894. 

272. ^ Gregory r, Sloman, ifiprtL 

^ CoUs y. CotUet, 11 Ad. k B. 826 ; > Anie, 108, 172. 

Brun Y. ff%Uehiniim,2 J>. k L. 45. ^ IF<KN2(i^y.CM0t,Noy,69; 8Salk. 

c AlekinY. WdU,6T.lL470: and 159. 

see Oraham y. GriU, 2 M. fc S. 294 ; ^ Nil Aahel is a good retnm, witb- 

CoUa y. Coaiet, euprd; Chapman y. ont saying nee hahuU poet reeepHo- 

Bawlhy, 8 M. & W. 250. nem brevit, or nee hahuit die gue, Iec, 

^ Daviee y. Edmondt,! D. Ie L.896. for that shall be intended. Dalt ch. 

Earle y. Pltmmer, 1 8alk.882; 86. When the return is in a conye- 

Bullen V. AntUy, 6 Bsp. Ill ; Rnw' nient form it is indorsed on the writ 

sUyme y. WUkineon, 4 M. & S. 250. itself; when not, these words are in* 

' Woode y. FinwU, 7 Bzch. 870; dorsed:~"7A« exeeiOion o/ UUe wril 

Oregery y. Skman, 1 B. & B. 868 ; appearB in ihe echedyie kerewi^ em* 
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thereof; and I do farther certify and retnm that the laid 0,T.\ma beneficed clerk 
that it to My rector of the rectory [or " vicar of the vicarage"] and parish church 
of M. in the county of W* and dioceie of 0^ 

The answer oi G. A, Esq. H%h fflieriflL 

Nulla Bona Tatatoris nee Propria. 

The within-named CI i>. has no goods or ehatt^ which weie of the within- 
named E, F. at the time of his death in his bands to be administered in my baili- 
wick whereof I can cause to be made the sum within-mentioned or any part 
thereof;* and he has not tmf of his own proper goods or chattels in my bailiwick 

whereof I can cause to be made the within-mentioned snm of £ parcel &c. or 

any part thereof according to the exigency of this writ. 

The answer of G, A, Siq. High Sheri£ 

The same with a Devasiaiiit. 

The within-named (7. />. has no goods or chattels &c [as h^ore *] but I do far- 
ther certify and return that divers goods and chattels which were of the said £, F. 
at the time of his death to the value of the sum within-mentioned after the death 
of the said E, F. came to the hands of the said C. D, to be administered which 
said goods and chattels the laid C. D. hath before the coming of this writ to me 
directed eloigned wasted and converted to his own use. 

The answer of G^. .^. Bsq. High Sheriff. 

Fieri Feci. 

By virtue of this writ to me directed and delivered I have caused to be made of 
the goods and chattels of the within-named C. I>. the sum within-mentioned which 
I have ready at the time and place within-mentioned to be rendered to the within- 
named A, B,9M within I am commanded. 

The answer of G, A. Esq. High Sheri£ 

Fieri Feci as to Part and Nulla Bona as to Residue. 

By virtue of this writ to me directed and delivered I have caused to be levied 
of the goods and chattels of the within-named 0. />. the sum of £ which I 



nexed" and the return itself is en- direct; the Sheriff returned A«//a&{ma/ 

grossed OB a distinct panel. Nulla bona and after this return the L. Chancellor 

is the proper return when the fenon ibadean-order'for annulling the fiat; it 

named in the writ hn no {voperty, was held a good return. It would seem 

either in fact or law, liable to be seized, also to be the correct relui^ where' the 

SfujMock v< CordMt, 6 Sxoh. 725. It is defendant's goods are in a place where 

also the proper return to a 2nd or sub- the Sheriff cannot execvte the writ, as 

sequMit writ^ when the proceeds have in Backmgham Palace and the like, 

been exhausted by a landlord's ckim for Winter v. Mttet, 10 fiast. 577. It 

rent, or by a writ or writs with priority, would also seem a good return where the 

Drewe v. Lainson, 11 Ad. & E.. 588; landlord chiims his rent and the execu- 

WuUU V. Freeman, ib. 539; Seenany, tion creditor (upon notice) refuses to pay 

Evans, 1 Dowl. N. 0. 204. In Smalls it, Coeker v. Miu^rove, d Q. B. 234. 

combe V. OUvitr, 13 M. Ik W. Vi, be- The Sheriff must return that there are 

tween the delivery and return of the goods, or that there are none, bona aiU 

writ, the Court of Beview had ordered nulla bona, and no difficulties will ex- 

that a fiat should be annulled If the oiise him, Munk v. Caee, 9 Dowl. 882. 

Iiw Chaneeller ahonld think fit so to •■ Bromagey, Vaugkcm,1 Bxch. 224. 
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Bave iMdy at the time and place within-mentioned to he rendered to the withm 
A. B. in part latitfiMtion of hij claim. And I do further certify and return that 
the said C. D. hath no goods or chattels within my hailiwick whereof I can cause to 
be made the rendneof Uie sud sum or any part thereof, as within I am commanded. 

The answer oi Q. A, Esq. High Sheriff. 

Fieri Feci and payments to Landlord and others.^ 

By virtue of this writ to me directed and deliTered I have caused to be made of 
the goods and chattels of the within-named C. Dk the smn of i^*^— part whereof 

▼iz. £ I have paid to Sir O. M, Baronet the landlord of the premises whereon 

the said goods and chattels were seized for rent due to him for the said premises at 

last [j£ other part thereof to one J, B, which I was commanded to levy for 

him of the said C, D,*8 goods and chattels within my hailiwick by a writ of fi. &. 
delivered to me before the delivery of the one at the suit of the said A. B. to wit 

on the day of A.D. 18 — £ other part thereof to one X. K which I 

was commanded to levy for him of the said C, D*8 goods and chattels within my 
bailiwick by a certain other writ of fi. fa. delivered to me before the delivery of the 

one at the suit of the said A. B. to wit on the day of a.d. 18— £ 

fiirther part thereof I have paid to E, F, for Queen's taxes due and owing to her 

llajeaty from the said (7. D, for and in respect of the said premises] and £ : 

further part thereof I have retained for poundage and expenses and £ residue 

thereof I have ready at the time and place within-mentioned to render to the said 
A. B/m part satis&ction of his said debt and interest : And I do hereby further 
certify and return that the said C. D. hath no goods or chattels in my bailiwick 
whereof I can cause to be m^de tbe nesiduaof the said sum or any part thereof as 
within I am commanded. 

The answer of O, A, Ssq. High Sheriff. 

Fieri Fecif and that the goods remain in his hands for want of 
Buyers^ 

By^'virtne of this writ to me directed and delivered I have taken goods and chat- 
tels of the within-named C, D. to the value of £ ^ which remain in my hands 

for want of buyers therefore I Cannot have the montey or any part thereof at the 
time and place within contained as I am within commanded. 

The answer of G, A, Bsq, High Sheriff. 

When pari has been sold and the rest remain in hand, S^e, 

By virtue of this writ to me directed and delivered I have taken goods and chat- 
tels «f the within-oiamed 0. 2>. to the value of £ within-mentioned and have 

s6ld thereof to the value of j£— ^ which money I have ready at the tine and place 
within contained but iha xaaidiie of the said goods and chattela remam in my hands 
for want of buyers. 

The answer of O, A, Esq. High Sheriff. 

Fieri Feci on Goods for part and Money and Bank Notes for 
residue. 

By virtue of this writ to me directed I have caused to be made of the goods and 
chattels of the within named C 2). the sum of £ which money I have ready 

*■ Cocker v. Mtugrove,^ Q. B. 234. precise value set upon them, the return 

^ This is not a discharge of the com- will be prima facie evidence against him 

mand of the writ, but only an excuse afterwards, BarUm v. QUI, 12 M. & W. 

that he has not the money, Clerk v. 815; WiiMey.Chetvfynd,*lJ>oyr\.bhi', 

Withers, 6 Mod. 299. He must return Chanibere v. Coleman, 9 ib. 594 ; for- 

some value («a2ie6 wnkn,owv. v^U not do) ; merly he seemed bound by his return, 

but he must be very careful, because see Clerk y, VTttAerf, in this respect, 
although not estopped or bound by the 
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• 
at ihe time and place witliiD contained to render to the md A, B, 'm part of 
the sum within mentioned : And I farther certify and return that I have taken 

the sum of £ in money and a certain bank note for the payment of the sum 

of £ [or " divers bank notes for the payment of divers sums of money amonn^ 

ing to the sum of £ "] which money and bank note [or " bank notes "] I have 
paid and delivered to the said A. B, for the residue of the sum within-mentioned 
according to the form of the statute in such case made and provided.* 

The answer of Q. A, Bsq. High Sheriff. 

Where Bills of Exchange^ 4^. are taken. 

By virtue of this writ to me directed I have caused to he made of the goods and 

chattels of the within-named C. D, the sum of £ which money I have ready at 

the time and place within contained to render to the sud A.B. in part of the sum 
within-mentioned : And I further certify and return that I have seized and taken a 

certain bill of exchange for the payment of the sum of £ [or "cheque,** or "a 

certain promissory note for the payment of the «um of £ or "a certain bond 

conditioned for the payment of the sum of £ and interest" or "a certain spe- 
cialty containing a covenant for the payment of the sum of £ " as the can may 

hel belonging to the within-naraed C D. which said bill &c. [at the ea$e may ht\ I 
hold as a security for the amount of the residue of the said sum in the said writ 
mentioned according to the form of the statute in such case made and provided.* 

The answer ol 0, A, Esq. High Sheriff. 

Withdrawal of Writ.^ 

I do hereby tettiSf aad retnm that after the coming of this writ to me directed 

that is to say on the day of a.d. I was commanded by the within- 

named A. B,[or ** by one E, F. the attorney of the within-named A. J3.'*l to for- 
bear [or " suspend ** J the execution thereof and have forbore [or *' suspended **] the 
execution thereof accordingly. 

The answer &e. 

Mandavi BallivOf SfC* 

By virtne of this writ to me directed I made my mandate to the bailiff of 

of his liberty of who hath the execution and return of all writs and process 

within the said liberty and without whom no execution of this writ could be made 
by me within the same which said bailiff hath not given me any answer thereto 
[or ** hath answered me thus that by virtue of my said mandate to him thereupon 
directed he hath caused to be made of the goods and chattels of the within-named 
C. D, the sum within mentioned and that he hath that money ready at the time and 
phioe within contained as by my said mandate he was commanded "]. 

The answer of O. A, Bsq. High Sheriff. 

BUI of Sale from Sheriff. 

To all to whom these presents shall come greeting : Whereas by virtue of her 

Majesty's writ oi fieri facioi issued out of the Court of at W. to me directed 

and delivered I was commanded to make £ [cw in wrW] of the ffoods and chat- 
tels of O, T. which A, B,\ii the said court hath recovered against him as by the 
said writ more fully and at large appears : By virtue whereof lO. A, High Sheriff 
of the county of W. have taken into my hands the following goods and chattela 
[here aet them otU] of the said G, T. of the value of £ : And whereas the said 



> See ante, p. 174. BarJker v. Su QuinHn, 1 ib. 542; Levi 

^ Sunt V. Mooper, 1 D. & L. 626 : v. AhboU, 4 Ezcb. &90; anU, p. 179, 
and see ffoward v. OitUy, 2 ib. 117 ; 180. 
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A, B, hath agfeed to pufeluiie md hath pinohaMd the utme for the Mm of £ : 

Now know ye that I the laid G. A. (or and in consideiation of the lum of £ 

to me in hand well and tnily paid by the said A, B. the receipt whereof I do hereby 



their own proper goode and chattel! for ever. In witness whereof I haye hereunto 

set my hand and seal the day of A.l>. . 

Signed sealed and delivered 

in the presence of me 

. G. A. 

Bond of Indemnity for Selling. 

Know all men by these presents that we ii. ^. of J, B, of and R, P, 

of are held and firmly bound to G^. ^. Esq, High SherifF of the county of W. 

in the penal sum of £ — ~ [d<nible the turn indoned <m the writ] of good and lawful 
money of Great Britain to be paid to the said Sheriff or his certain attorney execu- 
tors administrators or assigns for which payment to be well and foithinlly made wtf 
bind ourselves and every one of us by himself for the whole and every part thereof 
and the heirs executors and administrators of us and every of nt firmly by these 
presents. 

Sealed with our seals. Dated this day of a.d. . 

Whereas the above-named 6^. ^. as High Sheriff of the county of W. by virtue 
of her Majesty's writ of /m/acuu to him directed and delivered against the gooda 

and chattels of G, T, issued at the suit of the said A. B. out of H. M. Court of 

at W. and there returnable immediately after the execution thereof hath seized and 
taken divers goods and chattels in execution ; and whereas since the seizing and 
taking of the said goods and chattels in execution as aforesaid the same have been 
claimed by one J, C. who hath given notice to the said Sheriff not to proceed to a 
sale of the said goods and chattels ; and whereas the said A . B. hath applied to the 
said Sheriff and requested him to sell the said goods and chattels so seized as afore- 
said and to pay to the said A, B. the money arising firom the sale thereof which the 
said Sheriff has consented to upon being indemnified for so doing : Now the eondi- 
tion of the above- written obligation is such that if the above-bounden A. B,, J, B, 
and B, P. their heirs executors or administrators do and shall from time to time and 
at all times hereafter well and sufiiciently save harmless and keep indemnified the 
said Sheriff his Under-sheriff deputy and officers and each and every of them of 
from and against all losses costs charges damages and expenses which he or they 
shall or may sustain suffer bear pay expend or be put unto for or by reason or means 
of selling the said goods and chiattels so seized and taken in execution as aforesaid ; 
and also of firom and against all action and actions suit and suits or any proceeding 
or proceedings at law or equity which now are or shall or may at any time or times 
hereafter be brought commenced or prosecuted rightfully or wrongfuUy against the 
said Sheriff his Under-sheriff deputy and officers or any or either of them for or 
by reason or means of the selling the said goods and chattels or for or by reason or 
means of any other matter or thing whatsoever relating thereto then the above- 
written obligation to be void otherwise to stand and remain in full force vigour and 
effect. 

Signed sealed and delivered ) A. B. 
in the presence of ae > /. JSL 
of . ) R.P. 

Conditiott of Bond for withdrawing. 

Whereat the above-named G. A. as High Sheriff of the county of W. by virtue 
of her Majesty*! writ of fieri fiwias to him directed and delivered against the goods 

and chattels of G. T, issued at the sut of il. B, out of H. M. Court of at W. 

and there letumabk imnediately after the execution thereof hath seized and taken 
divers goods and chattels in execution ; and whereas since the seizing and taking of 
the said goods and ehattelt in execution as aforesaid the same have been claimed by 
one/. C who hath given notice to the said Sheriff not lo proceed to a sale of them; 
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and wlMraM tlM aboT^'UHMd /. C. hBOt 9fjfiM to tk« Mid BhMtf smI tsqiMitod 
him to abandon tke poMeaiion of the wid goods and chattoli and to return nmlla 
hona which the laid Sheriff hath cooiented to do opoo beiag indemnified : Now the 
condition of the aboTo-written obligation ia inch that if Sie abote-bonaden J. 0« 
and X Y, their heirs eseoatoia or admiaietraton do and ihall from time to time and 
at all times hereafter well aiid sufficiently save harmless and keep indemnified the 
said Sheriff his Under-sheriff deputy and officers and each and every of them of 
from and against all losses costs charges damages and expenses which he or they 
shall or may sustain suffer bear pay expend or be put nnto for or on aceoont or by 
reason of abandoning the possession thereof and returning fnuUa bona to the said 
Coart ; and also of and from and against all action and actions suit and suits or 
any proceeding or proceedings at law or equity which now are or shall or may at 
any time or times hereafter be brought commenced or prosecuted rightfully or 
wrongfully against the' said Sheriff his ITnder-sheriff deputy and officers or any or 
either of them for or on account or by reason of afaaodoBing the possession and re- 
turning fuUla bona or for or on account or by reason of any other matter or thing 
whatsoever reUtiag thereto then the aboTo-written obligation to be Toid otherwise 
to stand and remain in full force vigour and effsct 

• Signed sealed and deliyered in the I /. C 

presence of me of . J X. T. 

Venditioni Exponas.* 

Victoria &c. Whereas by our writ we lately commanded yon that of the goods 

and chattels Sec. [recite Ji. fa, to the end] and you on returned to us [C P, "to 

our justices," Szch, "to our barons"] at W. that by virtue of the said writ to you 
directed you had taken goods and chattels of the said C. D, to the value of the said 
sum therein mentioned which goods and chattels remained in your hands for want 
of buyers and that therefore you could not have the money before us [C P. " before 
our said justices/* Ezeh, "before our said barons"] at the time and place therein 
contained as yon were thereby commanded. Therefore we being desirous that the 
said A. B. should be satisfied his said claim command you that you expose to sale 
and sell or cause to be sold the said goods and chattels of the aaid C. JD. so by yon 
taken as aforesaid for the best price you can get for the same and at least fsr the said 

sum of £ ; and have the money arising from such sale before us [C P. "before 

our justices," i!xch, " before our barons "] at W. immediately after the execution 
hereof to render unto the said A. B. for his said claim [Exch. " to be then and there 
paid to the said ^. ^. or his attorney in this behalf*'] and have you there then this 
writ Witness &c. 



Section IV, 
IBVAEI PAO. 



This, layg Gilbert,** is the most ancient judicial process of the 
law> though it now continues only in three cases ; viz. in the 



• The venditioni exponas is not a exponat, this writ seldom issoes. Be- 

power or authority to sell, but a com- sides, a hile to return the writ has 

mand to do that which he had power practically like results, and is less ex- 

and ought to do before. It is a branch pensive. 

of the fi. fiL and not distinct process, *> Gilbert's Law of Bxon. p. 27. The 

Mngiee v. Rett, 4 M & W. 468. It ia Itvari is now obsolete, except in out- 

eoopulsory upon him to sell under this kwry, the Jierir/aeiat and el^ being 

writ under the penalty of forfieitiag mnoh better, modes of exeentioii. Boa 

isanes to the amount of the debt, CUri the information hera baqnaathed to ns ia 

V. Wiihtrt, 6 Hod. 297. As he is stiU most valuable. Bee UtuMMl r. 

booDd to sell under the fi. fiu within Detmuas, 2 Wmt. 9tamd. W ; Britlonr. 

a reaaenable time, without a vtndiUoni CoU, 12 Mod. 177. 
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county and manor court, recognizances in chancery, and a recovery 
against the heir on the lands of his ancestor by descent. This 
process appears in the books under several namesi but still 
amounts to the same thing; in mesne process it is called an attach- 
ment of goods and distress infinite; but in executions it is always 
called a levari; and it is to be known that the executions at com- 
mon law were only a pain or seizure to compel the party to do the 
thing commanded, and the command to levy the money adjudged 
was only a command to distress the parties in their goods and « 
chattels, lands and tenements, till they had obeyed ; so that the 
words of the old writ are : — Prcecipimus tibi quod distringas B, 
per terras, et catalh, ita quod nee ipse nee aliquis pro eo nee per 
ipsum manum apponat terris, tenementisy bladis nee aliis catallis. 
Or thus: — Ita distringas eum per terras et catalia quod capias 
omnes terras et omnia catalia sua in manum domini regis, et ea 
detineas quousque rex aliud inde prceceperit etdeexitibus respondeat, 
domino regi. And in this case they at last came in the king's 
court& to give more effectual remedy than was given in any other, 
adjudicare querenti debiturn petilum. Frpm hence in executions 
they went one step further, to command the Sheriff to levy a cer- 
tain sum mentioned in the judgment, by which the Sheriff had au- 
thority not only to seize (which was done at common law)^ but 
likewise to sell the goods so levied in order to pay the plaintiff 
his money ; and this more modern way of transacting the levari is 
what still continues in the superior Courts, as being the most com- 
modious ; but in the inferior, where they cannot alter the pro« 
perty, the ancient way of levying as a pain continues to this day. 
And if the Sheriff in the king's Court cannot on the levari find . 
buyers, there shall issue a second levari to levy the money for the 
goods so taken, and the residue from the other goods of the de- 
fendant. We will now see — 1st. How the levari stood in the 
Court of the manor, or Hundred Court ;* and here the levari is 
only a pain to make the party perform the judgment, and the 
Sheriff cannot in such case deliver the goods to tne party, as he 
can in the king's Court, but the goods must be kept in safeguard 
till the defendant has satisfied the plaintiff the condemnation 
money, unless it be, where there is a prescription to issue a levari^ 
and thereon to sell the goods, as often there is in the king's hun- 
dred ;** and if there be a writ de executionefadenddy the Sheriff or 
bailiff of the hundred may sell the goods so taken by distress. 
And so if a debt be acknowledged in the Sheriff's Court, the 
Sheriff may sell on a reeognoscat ; but in mesne process the goods 
are not forfeited on the levari in the lord's court, as we have 
already taken notice of in title Beplevin. 2nd. This sort of 
levari is on a recognizance in the High Court of Chancery, and 
is returned into the Court of Chancery, because it is an old origi- 
nal writ, that issued upon a recognizance made to the kingi or to 
the party in that Court, which, running in the form of a levari, 



> Kiteh. 227. » 2 Lut. 1371 ; Dalt Sher. 442. 
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WM not altered when the stst. Westm. 2nd, 13 Edw. 1, c 18, broke 
the execotioM into two distinet forms of fieri facias and elegit; 
and so it continned afterwards that the JUrifacuu and degii were 
jadicial writs in the other courts ; but the original levari still re- 
mained in the Court of Chancery, being not removed, altered or 
taken away by that statute. But the ^^ri facias and elegit being 
a much better manner of execution, the levari became obsolete in 
the odier Courts, though they used the el^ii in the chancery, upon 
die words of Westm. 2nd, si debUum Juerit reeogmium m emria 
regis. But though on the levari they anciently sold the goods in 
the Court of the king, and assigned them over sometimes to the 
party seamdum qnantitatem dMti ; yet they had not used the way 
of appraisement. But the statute of Acton Bumel, 13 Edw.,* was 
the first that put this in practice, which says that the goods should 
be appraised and delivered over to the party according to the ap- 
praisement ; this succeeded so well, that by the statute of Westm. 
2nd, c. I, they used it in all cases, either to sell them upon the 
Jmri facias or to deliver the goods at a price upon the ele^ ; and 
from henceforward the levari was of no use but as an original 
writ issuing out of chancery. We must here note that no ca. sa. 
lies on recovery upon this recognizance, because the debtor, by 
the very words of the recognizance, has subjected his goods, lands 
and chattels only, not his person. 3rd. The special ia^ari against 
the heir, where the lands are delivered to the creditor at a price 
damec debilum inde levaveret ; and this is where the heir confesses 
the debt, and the particulars of the assets descended ; and this 
seems to be a writ formed by the judges upon the model of Acton 
Bumel and the elegit; but it is properlv a writ at <M>mmon law, 
and therefore is rather a special levari to levy the debt upon the 
lands than an elegit, though some time by the books called a spe- 
cial elegit : the value of the lands being to be set by a jury, and 
is properly called so at common law, because it was formed in 
this case by the judges to give a remedy in case that was out of 
those several statutes. For where a man binds himself and his 
heirs, the heir being named in the obligation, is obliged as well as 
the ancestor, and therefore, if he says nothing, or pleads a false 
plea, he makes the debt his own ; because he is presumed to have 
received the value of the obligation. But since he is only debtor 
in respect of the land, therefore if he confesses the debt, and 
shows the creditor the land which is his debtor, he discharges his 
own person and effects, since he gives up that to the creditor for 
which he is bound in that obligation. And hence on this case the 
judges had authority to make out such writs, because the heir in 
his plea set forth the land subject to the debt. 

• This it a mistake ; for the stel. of and ineorporatet the fbcmer, it is of no 
AcHm Bamel it the 11 Bdw. i.,aiidiiet moment See Statolta aft Liige^ 8v» 
the 18 Edw. I.; hot at the latter ledtet edit, 11 Bdw. I. d. 
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Section V. 
BLEGIT. 

It is a judicial writ, and lies to recover the fruits of a judgment 
in a personal action or upon a recognizance in any Court.* It 
was given by the Stat, of Westm. 2 (13 Edw. 1, c. 18); it was 
afterwards, by the Stat, of Frauds (29 Car. 2, c. 3), and the 1 & 2 
Vict. c. 110, enlarged from legal to trust estates, and from a 
moiety to the whole of the debtor's lands, and as to the period of 
time when the judgment began to operate upon them,** 

In Green v. Ackland,^ there is this valuable note : — ** But In case of 
although the judgment survives as to the personalty, yet it does death of 
not as to the real estate ; for at common law the plaintiff might ^f ^gv^!!^ 
take the goods of the survivor in execution by a fi. fa. ; but the 
plaintiff, under the Stat, of Westm. 2, must sue out an elegit 
against the lands of the survivor, and also of the heir and terte- 
nants of the deceased ; and must sue out a sci. fa. against the sur- 
vivor and the heir and tertenants of the deceased. For it seems 
that where the lands of several are charged with a debt, it shall 
not lie wholly upon the survivor; as if a recognizance be acknow- 
ledged by several, the lands of them all are thereby become 
chargeable, and execution must be equally made; and if one dies, 
the creditor must bring a sci. fa. against his heir and tertenants, 
and also against the survivors. But it is otherwise where the 
lands are not bound ; as if two enter into a bond, and one dies 
before judgment, the survivor shall be charged alone. So where 
judgment in debt was had against two, one died, the plaintiff 
brought sci. fa. against the survivor only; the defendant pleaded that 
the other had lefl lands and an heir upon whom they had descended, 
and demanded judgment if he should be compelled to answer 
without the heir being wafned ; to which the plaintiff demurred, 
and judgment was given that the defendant should answer; for the 
judgment is against the person; and although now by the Stat, of 
Westm. 2, which gives the sci. fa. and elegit, he may charge the 
lands and make the judgment real, yet it is at his election to pro- 
ceed against the personalty if he will ; but if he will take out exe- 
cution upon the real lien, the charge must be equally against both, 
and the sci. fa. against both. But it was said, that if he brings 
sci. fa. against both, and has judgment upon it, he may have a 
fi. fa. against the survivor only, or an elegit against both." 

Indorsement of Common Law Writ. 

Levy £ ; aho poundage^* fees and expenses of execution. 

The defendant is a [baker] and resides at , 



» Co. Litt. 289 b ; Dalt. ch. 28 ; Gilb. Hil. T. 1863, r. 70, &c; 15 & 16 Vict. 
Exon. 32. c. 76, s. 121-6. 

*> Ante, p. 167 ; as to the direction, ^ 2 Wms. Savnd. 60 a, n. (4). 

teste, fonti of writ, &c., see E^. Gen. ^ Under 3 Geo. 1, c. 16, s. 16, the 

o 
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Indorsement of Chancery Writ. 

By tbe Court. 

[The eaUing and piaee qf retidenet qf Ae party againtt whom the wrU it ietued, 

thus :—" a D, of in the county of mUler."] 

[I^ames and addreuet qf agent and tolicitor tuning wriL"] 

Levy £^~^ and interest thereon from the day of 18 — together with 

SherifTs poundage officer's fees and all other Ineidental expenses.* 

Sheriff's Warrant to take Defendant's Goods. 

W. to wit. Sir O. M. hart. Sheriff of the county of TT. aforesaid to T. D. and 
H. B. my bailiflfs greeting : By virtoe of the writ of elegit to me directed and deli- 
Tered I do hereby command yon and each of yon jointly and seTerally to seize and 
take all the goods and chattels of C. D. (except his oxen and beasts of the plongh) 
in my bailiwick so that I may cause the same to be delivered to ^. j8. as by the 
said writ I am commanded and forthwith certify the same to me. Giyen under the 

seal of my offiee this day of A.». 18 — 

Sheriff.!* 

Howexe- The Sheriff himself cannot appraise the goods; nor value 
ented. and extend the lands upon an elegit ; the appraising of the 

goods and the extent (or valuation) of the lands must he, per 
sacramentum duodecim proborum et legalium hominum, &c. He 
cannot, under this writ, deliver any goods in execution, or extend 
any lands> hut sucli as are appraised and valued hy the jurors of 
tbe inquisition.^ By command of the writ, he is to charge a jury 
to make inquiry thereof; and the Sheriff and jury may go to the 
house or ground to be extended, or where the goods to be ap- 
praised are, and there may appraise and value the same, and may- 
go into the house for that purpose if the door be open.^ Upon receipt 
of the writ he appoints a time for its execution, and impanels a 
jury for the purposes mentioned in the writ, as on a writ of inquiry. 
On the day, and at the time and place appointed for the inquiry, 
the execution creditor, or his attorney, attends with his witnesses 
and documentary evidence (as the case may be) to show what 
goods and chattels the defendant has, and their value : also 
what lands, and the nature of their tenure and yearly value.* The 
inquisition is prepared beforehand, on parchment, with seals, &c., 
ready for execution hy the Sheriff and Jury, as soon as the blanks 
can be filled up by a finding of the facts. No notice need be 
given to the debtor.^ 



Sheriff, as regards the real eriaie, is en- Boothman t. Earl qf Surry, 2 T. B. 5 ; 

titled to tweWepence in the pound, to Jackson t. Bill, 10 Ad. k E. 485. 

be calculated upon the yearly value oi ^ 4 Co. 74: Dyer, 100 a; Bait. 

^e lands extended, {and not on the sum ch. 28, 58 ; 2 Wms. Saund. 69 e. 

to he levied under the writ, Nash ▼. ^ Semayne's ca. 5 Co. 91. Dalt 184^ 

AUen, 1 DaT. & M. 16,; if such yearly adds, " but he may not break open the 

▼alae exceed not the sum of 100/., and gates or doors, Ice ;" but this seems not 

stxpence in the pound above. On goods aeenrate as to pofef, see p. 181. 

he is entitled as on a fi. fiu « AnJle, p. 171. 

> AnU, p. 198, n. (<l). ^ 2 Wma. Sannd. 69 c, n. (2). 

^ For warrant to bailiff of liberty, see 
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Charge to the Jury. 

Tour charge 19 to inquire what goods and chattels (except oxen and beasts of the 

plough) 0. D. was possessed of en the day of a.d. 18 — » or at any time 

afterwards in my bailiwick and the value thereof ; your charge also is to inquire 
what lands tenements rectories tithes rents and hereditaments including lands and 

I hereditaments of copyhold or customary tenure C Z). or any one in trust for him 

was seised or possessed of on the day of a.i>. *» or at any time 

afterwards -or oyer which the said C D. aa. that day or ut any time afterwards had 
any disposing power which he m^ht without the assent of any other person exercise 
for his own benefit and also to inquire and say what is the yearly value thereof 
that the same may «t a reanonable price and extent be delivered to ^. i3. to hold the 
said goods and chattels as his own proper goods and chattels «nd to hold the said 

\ lands tenements rectories tithes rests and hereditaments respectively aeeording to the 
nature and tenure thereof to him and his assigns until the said sum of £ toge- 

'" ther with interest as aforesaid shall have been levied. 

I Juryman's Oath and Affirmation.^ 

You shall well and truly try what goods and chattels (except his oxen and beasts 

t)f the plough) C. D, was possessed of on the day of a.d. 18 — ^ or at 

( any time afterwards in my bailiwick and the value thereof. You shall also w«ll and 

. truly try what lands tenements rectories tithes rents and hereditaments incladiqg 

lands and hereditaments of copyhold or customary tenure C D, or any one in trust 

j for him was seised or possessed of on the day of jld. 19> — ^ or at any 

I time afterwards or over which the said C. 2). on that day or at any time afterwards 

\ bad any disposing power which be might without the assent of any other person 

exercise for his own benefit and the yearly value thereof and a true verdict give 
\ according to the evidence. 

; So help you God. 

\ Now let us see what is extendible. The Stat, of Westm. the What ex- 

■ ^nd uses the word catalla^ not bona et caialla. However, as ten^^***^^ 

! already observed/ the distinction is one well nigh without a dif- 

ference. It should also be observed that the Stat, of 1 & 2 Vict. 
^ c. 110, s. 12, which gives the Sheriff power to seize bank notes, 

i bills of exchange and the like, applies only to Sijleri facias. In^ 

' dependently, therefore, of the consideration that a Ji. fa. is exe- 

' cuted by sale, and an elegit by appraisement and delivery only, a 

' fi. fa, should, for many reasons, be first resorted to.^ But let us 

^ suppose an elegit sued out in the first instance ; what is extendible 

under it, and what not ? 



• The day when the writ was deli- property is altered by the delivery, and 

▼efed to him or his deputy for execu- on a reversal or the like the restitution 

tion. is not of the term or chattel in specie, 

^ The day of the entry of judgment, but ita value, as in a fieri frcias, amte, 

or date of order, decree, &c. p. 184 ; 2 Wms. Saund. 69 ; Gilb. Bx. 

« For Quaker's affirmation and wit- 34, and cases cited. They admit that 

ness's oath or affirmation, Beeante,'p. 69, if delivered at an annual value, and not 

70. at a value in gross, the term is to be re- 

^ Ante, p. 173. stored, ib. The question seems only 

" There are authorities which seem to to have arisen about a term, and not 

ghow, that if the Sheriff delivers to the about, any odier chattel^ real or perso* 

Iplaiatiff a term at a value in gross, the naL 

o2 
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The answer is, all the goods and chattels of the debtor, not 
being bona ecclesiastica (except oxen and beasts of the plough): 
if these be sufficient the lands are not to be extended.*^ The legal 
import of these words, bona et catalla, has been already defined.*^ 
The whole of his real property (except the benefice, including the 
glebe, of a parson or vicar), whether in fee, in tail, in severalty, 
joint tenancy, tenancy in common, coparcenary, for life, for years, 
copyhold, customary, or in reversion ; whether tenements, rec- 
tories, tithes,*^ rents or hereditaments, legally vested in him or of 
which any other person in trust for him shall have been seised or 
possessed of at the time of entering up the judgment or at any 
time afterwards, or over which such person shall at the time of en- 
tering up such judgment or at any time afterwards have any dis* 
posing power which be might without the assent of any other 
person exercise for his own benefit.** So may the wife's lands, 
which the husband has during coverture." Land, says Black- 
stone,^ " comprehends all things of a permanent substantial nature ; 
being a word of a very extensive signification. Tenement is a 
word of still greater extent, and though, in its vulgar acceptation, 
it is only applied to houses and other buildings, yet in its original, 
proper, and legal sense, it signifies everything that may be holden^ 
provided it be of a permanent nature ; whether it be of a substan- 
tial, and sensible, or of an unsubstantial ideal kind. Thus liberum 
ienementum^ frank tenement or freehold, is applicable not only to 
lands and other solid objects, but also to offices, rents, commons, 
and the like : and, as lands and houses are tenements, so is an ad- 
vowson a tenement ; and a franchise, an office, a right of common, 
a peerage, or other property of the like unsubstantial kind^ are all 
of them, lesally speaking, tenements. But hereditament, says Sir 
Edward Coke> is the largest and most comprehensive expression : 
for it includes not only lands and tenements, but whatsoever may 
be inherited^ be it corporeal or incorporeal, real^ personal, or 
mixed.B Thus an heir-loom, or implement of furniture, which by 
custom descends to the heir, together with an house, is neither 
land nor tenement, but a mere moveable : yet being inheritable, is 
comprised under the general word hereditament : and so a con- 
dition, the benefit of which may descend to a man from his 
ancestor, is also a hereditament. Hereditaments, then, to use 
the largest expression, are of two kinds, corporeal, and in- 
corporeal. Corporeal consist of such as affect the senses ; such 
as may be seen, and handled, by the body: incorporeal are 
not the object of sensation, can neither be seen nor handled, are 
creatures of the mind, and exist only in contemplation. Corpo- 
real hereditaments consist wholly of substantia) and permanent 



» 2 Intt. 895; Vixi. Ab. Exec. (M). Beal Prop. i. 874. 

. »» See p. 173. « Dalt. 186. 

<^ See a most yaloable note in Tidd'i ' 2 B]. Com. 16. 

Pr. Forms, 8th edit 885 n. > See also Sheph. Touch., edit. Pras- 

d 1 & 2 Vict c. 110, i. 11 ; Burton's ton, p. 91 ; Burton's Real Prop. s. 1, Ac. 
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objects; all which may be comprehended under the general deno- 
mination of land only. For land, says Sir Edward Coke, compre- 
hendeth in its legal signification any ground, soil, or earth what-* 
soever; as arable, meadows, pastures, woods, moors, waters, 
marshes, furzes, and heath. It legally includes also all castles, 
houses, and other buildings : for they consist of two things; land, 
which is the foundation, and structure thereupon ; so that if I con- 
vey the land or ground, the structure or building passes with it. 
It is observable that water is here mentioned as a species of land, 
which may seem a kind of solecism ; but such is the language of 
the law: and I cannot bring an action to reciover possession 
of a pool or other piece of water by the name of water only ; 
either by calculating its capacity, for so many cubical yards ; or, 
by superficial measure, for twenty acres of water ; or, by general 
description, as for a pond, a watercourse, or a rivulet : but 1 must 
bring my action for the land that lies at the bottom, and must call 
it twenty acres of land covered with water. For water is a move- 
able wandering thing, and must of necessity continue common by 
the law of nature ; so that I can only have a temporary, transient, 
usufructuary property therein : wherefore, if a body o^ water runs 
out of my pond into another man's, I have no right to reclaim it. 
But the land, which that water covers, is permanent, fixed, and 
immoveable : and therefore in this I may have a certain substan- 
tial property, of which the law will take notice, and not of the 
other. Land hath also, in its legal signification, an indefinite ex- 
tent, upwards as well as downwards. Cujus est solum, ejus est 
usque ad coelum, is the maxim of the law upwards ; therefore, no 
man may erect any building, or the like, to overhang another's 
land : and downwards, whatever is in a direct line, between the 
surface of any land and the centre of the earth, belongs to the 
owner of the surface ; as is every day's experience in the mining 
countries. So that the word * land ' includes not only the face of 
earth, but everything under it or over it. And therefore, if a 
man grants all his lands, he grants thereby all his mines of metal 
and other fossils, his woods, his waters, and his houses, as well as 
his fields and meadows. Not but the particular names of the 
things are equally sufficient to pass them, except in the instance of 
water ; by a grant of which, nothing passes but a right of fishing: 
but the capital distinction is this, that by the name of a castle, 
messuage, toft, croft, or the like, nothing else will pass, except 
what falls with the utmost propriety under the term made use of; 
but by the name of land, which is nomen generalissimum, every- 
thing terrestrial will pass." The judgment binds the lands, &c,,at 
and from the time of entering up the judgment ;* therefore, if the 
defendant alien them, they may, after such alienation, be extended 
in the hands of the alienee. If there be several alienations, the 
judgment equally binds them all, and all must be equally contri- 
butory ;^ the execution ought not to be laid on one only. If the 

» Ante, p. 157. motion ; 2 Inst.' 395 ; MarberCs ca. 

*» If he omit any, the elegit may be 3 Co. 11. 
avoided on an audita qtiereld or on - 
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defendant alien a pait only of the lands, the plaintifiT may extend 
what remains in hfs bands, without going Co the lands of the alienee. 
If there be judgment against two, the lands of one may be ex- 
tended, and that will be a satisfactory execution.* If a person, 
charged in execution, die, his lands, tenements and hereditaments 
may be extended, after his death, just as if he had never been 
charged in execution, except lands, tenements, and hereditaments, 
bond fide sold, after judgment, for the benefit of a creditor, and 
paid by him, or secured to be paid, to any of his creditors, with 
their privity and consent.*' 
What not Let US now inquire into what cannot be extended. The best gene«- 
extendible, ^al rule, in respeet of goods and chattels, seems to be, that what- 
ever may or may not, at common law, be levied upon under 9l fieri 
facias^ may or may not be delivered under an elegit. Money, 
bank notes, cheques, bills of exchange, promissory notes, bonds, 
specialties, or other securities for money, are made subject to a 
fieri facias by the 1 & 2 Vict. c. 110, s. \%, but the stat. does not 
apply to an elegit; and, therefore, such things cannot be extended 
under it. Nor is a mere chose in taction extendible ;^ nor it seems 
a bare rent, as a rent seek ;^ nor anything which cannot be granted 
and assigned, as the office of filacer, the half pay of an officer, or 
the like.® So a trust, created by a defendant in favour of himself,. 
and another person, was held to be a trust not within 29 Oar. 2, 
c. 3, s. 10 ; that clause being confined to cases where the trustees 
are seised or possessed in trust for a defendant alone, and not 
jointly with another person.^ Bona ecclesiastica are not extend- 
ible under this writ ;s nor an advowson in gross ;h nor the glebe 
belonging to the parsonage or vicarage, nor to the churchyard.^ Nor 
a term, in right of the wife as administratrix, for the debt of the 
husband.^ Again, if a man be disseised, against whom judgment 
is recovered, the lands in the hands of the disseisor shall not 
be liable ; for though the disseisee has the right of possession, 
yet they are not his until recovered.^ So, if a feoffment be upon 
condition, and the feoffee acknowledge a statute, and the condition 
be broken, the feoffee shall enter into the lands freed of the charge 
of the statute, because he comes in by a prior title, and the feoflfee 
hath no right to the lands, not having performed the condition 
upon which the lands were given him."^ 
Ltffal pot- The Sheriff delivers legal possession, leaving the plaintiff to re- 
leMion only cover actual possession. It is said that the plaintiff may assert 
given. jj^^ ^j^j^j ^^ entry without ejectment, provided he can do so with- 

out such acts of violence as will subject him to a criminal prose- 



« GUb. 41, 52 ; 1 KolL Abr. 8d6 (F>. 99. 

^ 21 Jac. 1, c. 24. B See Tidd's Frac. Forms^ 8th edit* 

e Sharp V. Key, 8 M. & W. 379. 885 n. 

4 WaUal V. HecUh, Oro. Sliz. 656 ; ^ Gilb. 39; Yin. Ab. Bzec (M). 

Vin, Ab. Exec. (M). » GHlb. 40 ; 3 B. & P. 327. 

« Dyer, 7. ^ Ridler v. PviUer, Oro. Bliz. 292. 

f Doi d. Hull V. OreenhUl, 4 B. & A. i Yin. Ab. Exec. (M) ; Gilb. 42. 

684 : see also Hai-ris y, Booker, 4 Bing. " Gilb. 42. 
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cutifMi.* The rule, perhaps, may be more correctly stated thus: — 
When the debtor himself is in possession, the Sheriff may give 
actual possession^ or the plaintiff may enter, if he can do so peace- 
ably ; but where there exists an elder title, as where the land is 
under a previous demise, then he would be a trespasser, if he at- 
tempted to disturb it by actual entry. 

The elegit and inquisition must be returned and filed when Writ mutt 
land is extended^ otherwise the tenant by elegit has no title.^ be returned. 

Return of Nihil.'' 

The witbin-iMuned C D, had not nor hath any gooda or chattela in my bailiwick 
Bor had nor hath he or any person in trust for him any land tenement rectory tithe 
rent or hereditament in my bailiwick nor any disposing power over any such land 
[^c] in my bailiwick which I can cause to be deUvered to the said ^. ^. by a rea- 
sonable price and extent as within I am oonmianded. 

The answer of High Sheriff. 

Delivery of Goods and no Lands, 

By virtue of this writ to me directed I have caused to be delivered to the within 
named A, B. all the goods and chattels of the within-named C. Z>. in my bailiwick 

(except his oxen and beasts of the plough) at the price of £ to hold the said 

goods and chattels as his proper goods and chattels in part satisfaction of the 
sum and interest within mentioned : And I do further certify and return that the 
said C 2>. had not nor hath he nor had nor hath he or any person in trust for him 
any land tenement rectory tithe rent or hereditament in my bailiwick nor any dis- 
posing power over any such land [&c.] in my bailiwick which I can cause to be de- 
livered to the said A. B* for the residue of the said sum- and interest or any part 
thereof as within I am commanded. 

The answer &c. 

Where Lands are delivered. 

By virtue of this writ to me directed I have caused to be delivered to the within- 
named A. B, at a reasonable extent all the lands which the said C. D. hath in my 
bailiwick. And I do further certify and return that the said C. D, had not nor 
hath any goods or chattels within my bailiwick nor any tenements &c. [<u before] 
which I can cause to be delivered to the said ^. ^. as within I am commanded. 

The answer &c. 

The execution of this writ appears in the inquisition hereunto annexed. 

The answer &c. 

Inquisition, 

W. to wit An inquisition indented taken at in the county of W. the 

day of A.p. 18 — before me Sheriff of the county aforesaid by virtue of 

the writ of our lady the Queen to this inquisition annexed by the oath of J. B, [&c.l 
twelve honest and lawful men of the county aforesaid who being duly impannelled 
drawn by ballot and sworn say upon their oaths that the said C. 2>. on the 



* Jayson v. Rash, 1 Salk. 209; Tay- fendant may compel the plaintiff to enter 

2or V. Cole, 8 T. R. 295 ; JRogers v. them on the roll ; Casseldine v. Mwi^ 

Pitcker, 6 Taunt. 202 : see also Nevo- day, 2 Bowl. F. 0. 169. 

lo% V. Harland, 1 Sc. N. G. 474; 2 ^ The inquisition need not be remitted 

Wms. Saund. 69/; anU, p. 188. with this return ; Stowhoute v. £wen, 

b 2 Wms. Saund. 69 e ; and the de- 2 Str. R. 874. 
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day of A.D. 18 — ^ wai ponested of his own right of the goods and chattels 

following, that is to say of the valae or price of £ which said goods and 

chattels I the said Sheriff have caused to be delivered to the said ^. ^. to hold 
the said goods and chattels as his own proper goods and chattels in part satisfac- 
tion of the sum and interest in the said writ mentioned.^ And the jurors 
aforesaid upon their oath farther say that the said C. D. [or " one W, C. in trust 
for the said C, Z)."] was on [&c.]^ seised in his demesne as of fee of and in a dwelling 
house and fimn with the appurtenants commonly called or known by the name of 

P ^ situate and being in the parish of in the county aforesaid ; that is to 

say one messuage fifty acres of arable land &c. of the clear yearly value of £ 

in all issues beyond reprizes \or " of freehold for and during the term of his natnral 
life" or "of and in one undivided moiety of and in fto.** or ** in his demesne as of 

fee at the will of the lord according to the custom of the manor of in the county 

aforesaid"} or *' that the said C. D, on &c. was seised as of fee and right [or * of 
freehold for and during the term of his natural life *] of and in a certain rent cbai^ 
[or ' annuity '] of £^— payable by four equal quarterly payments on &c. and 
charged and chargeable upon and issuing and pajrable out of certain lands and pre- 
mises with the appurtenants situate and being in the parish of in the eounty 

aforesaid ** or ** that the said C, D. on &c. had a certain disposing power over 
(slating the nature qf the power) which power he the said C, D. might without the 
assent of any other person have exercised for his own benefit " \if in mortgage say 

** which said &c. are subject to a certain mortgage to one B, F, of by indenture 

bearing date &c subject to redemption on payment of £ and interest at five 

per cent, per annum at a day mentioned *'] which said I the said Sheriff on the 

aforesaid day of taking this inquisition have caused to be delivered to the said A. £. 
(subject as aforesaid ^ in mortgage) to hold according to the nature and tenure 
thereof to him and his assigns according to the form of the statute in such case 
made and provided until the sum and interest in the said writ mentioned shall have 
been levied : And lastly the jurors aforesaid upon their oath aforesaid say that the 
said C. D. in the said writ named on [&c.] had not any other or more goods or 
chattels in my bailiwick nor had he or any person in trust for him on [&c.] on which 
day the judgment aforesaid was entered up or at any time afterwards any other or 
more lands or tenements nor any rectory tithes rents or hereditaments in the county 
aforesaid whereof he the said C. D, &c. was seised or possessed at the time of enter- 
ing up the said judgment or at any time afterwards nor had he the said C. D, at the 
time of entering up such judgment or at any time afterwards any other or more lands 
[&c.] in the county aforesaid over which he had any disposing power which he might 
without the assent of any other person have exercised for his own benefit to the 



» AnU, p. 196, n. (a). Sparrow t. Matteraodk, Gro. Oar. 819 ; 

^ If anything has been deducted for Moore, 8 ; Dyer, 208 ; Semble, such a 

rent, taxes, or the like, state it as in degree of certainty as would do in a 

fi. &., ante, p. 187. conveyance would suffice; 18 M. & W. 

« Ante, p. 195 n. (b). 857. Before inquisition filed, the Court 

^ As now the whole instead of a may examine it, and if they find fraud, 
moiety is to be delivered, it is sufficient partiality, &c., may stop the filing and 
to describe it in any manner whereby award a new elegit, 2 Inst. 896 ; so if 
the estate may be identified. Doe d. the lands are extended at an under value, 
Itoherts v. Pany, 13 M. & W. 358 ; Com. Dig. Exec. (C 14). If the return 
Shenoood v. Clark, 15 ib. 766 : and it be void, the objection may be taken in 
would seem now for the same reason to an action of ejectment brought to re- 
be sufficiently certain to describe a term cover actual possession. Fenny v. Dur^ 
(without showing its beginning or end), rantt 1 B. & A. 40 : and see Pullen v. 
as a " term of years yet to come." See Purhech, 12 Mod. 868. If voidable 
2 Wms. Saund. 68^, 69. But the inqui- only, and not void, the Court will quash 
sition must be certain us to the locality it, ib. The inquisition may be good in 
of the lands where the inquisition is part and bud in part, see Morris T. 
taken, the nature of the defendant's es« Jones, 2 B. & (J. 242; JJoed^ Roberts v. 
tatc therein, and their value, ib. 70 d; Pairy, 13 M & W. 356. 
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knowledge of the Mid jorora. In witaeit whereof as well I the laid Sheriff af the 
jurors aforesaid have set our seaU to this inquisition on the day and year and at the 
place aforesaid. 

It seems formerly to have been held that the bare entry on the Satisfiictorj 
roll of a prayer of an elegit was a bar to all other executions, but execution, 
this was after great consideration reversed.* The entry on the roll, What writa 
therefore, of an award of an elegit is no longer a bar^ and the ^"^7 inve 
plaintiff may issue a ca. sa. or /. fa. if nothing be done, or re- *^'^- 
turned, upon the elegit." So if the Sheriff deliver goods to the 
plaintiff for part of the debt, and return nihil as to the land, a 
ca. sa. or another elegit, or a fi. fa. may issue for the residue, or 
he may have debt upon the judgment.*^ So if the return be that 
he cannot deliver the lands, because they are already extended, a 
ca. sa. or fi. fa. may afterwards issue.^ Several elegits might, even 
before the Common Law Procedure Act^ 1852, be awarded for the 
whole debt into different counties.^ 

The words of the old writ of elegit were, as to lands, " to hold Interest of 
as his freehold^** yet the interest which a tenant by elegit had was *®°"P* ^7 
held not to be a freehold, but a chattel interest, which devolved ^ ^ 
upon his executors \^ but the writs published by the Judges, pur- 
suant to The Common Law Procedure Act, 1 S52, use, instead, these 
words, ** to hold the said landsf ^c.^ according to the nature and 
tenure thereof, to him and to his assigns according to the form of the 
said statutes until, ^c.,'* words seemmgly more appropriate to the 
interest adjudged to him by the old authorities. The operative 
words in the Chancery precedents are nearly the same. A tenant 
by elegit has a right to distrain without attornment.^ 

The words of the Stat, of Westm. the iSnd are " quousque debi- 
tumfuerit levatum,** which are construed to mean be or might be 
levied; for if the tenant by elegit neglect to take the profits it is 
all one ; it seems, however, that the defendant cannot in such a 
case enter, but is put to his sci.fafi 

By the statute of 8 Anne, c. 14, s. 1, no goods, &c., shall Landlord's 
be liable to be taken by virtue of any execution on any pre- claim for 
tence whatsoever, unless the party at whose suit the said execu- "°*» '*"***' 
tion is sued out shall, before the removal of such goods from off ^ \^^^* 
the said premises, by virtue of such execution or extent, pay to the 
landlord, not exceeding one year's rent.*^ There seems to be no 
doubt, therefore, that where goods are delivered under an elegit 
that the landlord is entitled to a year's rent, for the words are any 
execution or extent; indeed it would be at variance with the spirit 
of the Act that the landlord should be affected by the nature of 
the execution ; that under a fi. fa. he should have a year's rent, 



• See 2 Wms. Saund. 68 d, ^ Uoyd v. Davies, 2 Exch. 103. 

b Ibid. > See Dalt. ch. 28; 15 & 16 Vict 

•^ Ibid. . c. 76, s. 132. 

^ Ibid, 68 c. ** See post, ** Bemovmg without sa- 

^ 1 Wma. Exors. 664. tisfying year's rent." 
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but under an elegit not* Bat as micler an ^cgit tbe Sheriff bas 
no power to seil, bat onlj to ddhfer^ whence is the landlord's 
claim to come, or how is he to act? He should not, if the execu- 
tion creditor (upon notice) refuse to satisfy the landlord's claim, 
deliver the goods, but return the facts ; indeed, in such a case^ the 
common return of mUia bona seems sufficient** 



Sbction VI. 



CAPIAS AD SA9ISFACIBNDUM. 

How giTea. There was no capias for the debt or damage of a tuljeci at 
common law (except in actions of trespass vt et armtx); such 
process being at yariance with the nature of the contract between 
the parties, the mild spirit of the common law, and in no less con- 
flict with the stem relations of the feudal system.** The first 
alteration in the law seems to have been introduced by the Stat, of 
Marlbridge (52 Hen. S, c. 23) in an action of account^ and from 
that time to have been gradually enlarged to its present character.^ 
It is 2L judicial writ, issued at the instance of one who recovers 
in a personal action, debt, or damages, in the Queen's Courts.^ 
It cannot, properly speaking (as Sir W. Blackstone says), be sued 
out against any but such as were liable to be taken upon the 
former capias.^ 

The sum recovered must exceed 20/., exclusive of the costs 
recovered by the judgment.^ A soldier or sailor in H. M. S. 
cannot be arrested for any original debt under SOlJ 
Satiafactorj It is an execution of the highest nature, inasmuch as it deprives 
execfltioD, a man of bis liberty till he make the satisfaction awarded ; and, 
therefore, when a man is once taken in execution upon this writ, 
nd other process can be sued out against his lands or goods> 
It is> however, provided by 21 Jac. I. c. 24, that if the defen- ' 
Jant die, while charged in execution, the plaintiff may, after his 
death, sue out a new execution, against his lands, goods, or chattels. 



NstnxeoC 



Forwliat 
juDonnt it 
may iffoe. 



wImi. 



• See Riseley t. Ri/le, 11 M. & W- 
1« ; Cocker v. Musgrave, 9 Q. B. 223. 

b Dalt. eh. 29; Foster y. Jackson, 
Hob. 66 ; Dod & Stod. 18 ; 3 Bep. 11; 
Co. Litt. 289 a; Gilb. 59-68. 

c See 13 Edw. 1, c 11; 25 Edw. 3, 
■t. 5,c. 17 ; 19 Hen. 7, c 9 ; 23 Hen. 
8, c. 14, 15; 4 Jac 1, c. 3; 8 & 9 
WilL 3, c. 11. 

• Co. Litt. 289 a. 

• 3 fil. Com. 414 ; Cassidy r.SUmrt, 
9 Dowl. 866; that is to say, as a 
geimai role — but in&nts, Dow ▼• 



Clark, 1 C. & M. 860 ; and bail, Good- 
child y. Chavorth, 2 Str.1189, have been 
taken, and the Court refused to inter- 
fere in a summary way. Ibid. 

f 7 & 8 Vict c. 96, s. 57. See 
Mason t. NiehoUs, 14 M. & W. 118; 
Newton Y. Conyngham, 5 C. B. 751 ; 
Walker y. Hewlett, 6 D. & L. 732. 

« 16 & 17 Vict c. 9, s. 52 ; ib. s. 56. 

^ Corpus humanum non recipit testt- 
mationem,. It is said to be sl/uU exeew- 
Hon, bat not a full and peirfeei satU* 
faction. Hob. 59. 
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The expression "die imprisonment is not absolute, but with a 
qwmsque" seems most consistent with the authorities, and with 
general principles, and not inconsistent with the above statute; for 
it is not framed on the admission that the death of the party ope* 
rated as a satisfaction or extinguishment of the debt, but merely 
upon this, that doubts existed^ and that it was time that such 
doubts should be removed by legislative enactment. In Bumaby^s 
ca.,^ where the question was^ whether a commission in bankruptcy 
was valid, the debt being one upon which Buroaby had been 
charged, and was then in execution for, it was decided, that 
the body of the debtor being in execution, it was a satis«> 
faction of the debt in point of law; so that the plaintiffs 
were not creditors who could petition ; and the commission was 
superseded. All, however, this seems to determine, is, that the 
plaintiffs, who had made their election by arresting the debtor, 
could not be permitted, by the bankrupt laws, to proceed against 
his estate also. If the debtor be discharged, by c<m$ent of the 
execution creditor, the execution is satisfied, not only as against 
him ; but if he be one of two joint contractors, the discharge, with 
such consent, will enure to the benefit of all.^ Not so, however, 
if the discharge be by act and operation of law, as under the In- 
solvent Debtors' Act, or the like, that not being a discharge with 
the plaintiff's consent.^ If judgments are obtained in separate ac- 
tions against persons who are jointly liable^for the same subject- 
matter, satisfaction of one judgment is, in effect, a satisfiiction of 
both.^ If a judge discharge a person in execution, when he ought * 
not, he may by leave of the Court be retaken." So if a man be 
charged in execution, and rescue himself and escape, the execu- 
tion is not satisfied, it is execution without satis^tion.^ So if the 
Sheriff liber^ el voluntarii suffer a man to eseape, it is execution 
without satisfaction .s So if a man be discharged because of a 
permanent or temporary privilege, it is no satisfaction.*^ So on a 
joint judgment against two, although one be taken in execution, 
the other may also. So the escape of the one does not discharge 
the other, for each is no more than a pledge.^ In HiggerCs ca.^ it 
was held, that if the execution creditor take the bail in execution, 
although he had not full satisfaction, he shall not afterwards med* 
die with the principal ; but this, perhaps, may be by the doctrine 



» Bumahj^s cote, 1 St. r. 668 ; Cohen « Senyon v. Jonei, 16 M. & W. 670. 

y. Cunningham, 8 T. R. 124. ' Mownton t. Cleyton, Cro. Car. 240, 

b Clark V. Clement, 6 T. B. 626; 266. 

Tanner v. Hoffue, 7 T. B. 420 ; * WkUeacree r, HamkvMon, Gro. Gar. 

Elachbum v. StupaH/'^ East, 243; 76 ; ^^aiuon y. i5«</er, 1 Ley. 211. 

Hedes y. From, 7 Sc N. C. 470 ; Hw- ^ Barrack y. NewUm, 1 Q. B. 626 ; 

riiig y. DoreU, 8 Dowl. 604 ; Ifard y. Reynolds y. Newton, 1 G. & D. 168 ; 

Broomhead, 7 Exch. 726. PhdlUps y. Price, 1 D. & L. 116 ; 1 

<: Nadin v. BatHe, 6 Bast, 146 ; Jac. 1, c. 13, §. 2. 

Baynee y. Jonet, » M. & W. 106. ^ Gilb. 70, 72. 

^ Turner y. Davis, 2 Wros. Saand. ^ Gro. Jac. 820 ; Gilb. 71. 
148 ; BaiUy y. Haynes, 16 Q. B. 680. 
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SeTeral 
write. 



of election. On the other hand, if he take the hody of the de- 
fendant in execution, he shall never have execution against the 
bail.i^ If there be judgment against A. and B., and A. be taken on 
a ca. sa., and a fi. fa. be executed against B., A. seems entitled to 
his discharge ; because by executing the fi. fa. against B., the 
whole debt, or some part of it, is actually levied ; and then A. 
cannot be in execution in order to satisfy the entire sum accord- 
ing to the writ, because he would be a pledge to satisfy that which 
is no debt at all, or, at least, in part no debt.^ A debtor cannot agree 
with his creditor to be taken in execution a second time upon the 
same judgment.^ When the Sheriff has several writs of ca. sa. in 
his office against the same individual, the same rule applies as to 
writs of fieri facias. " The Sheriff is authorized to arrest in all 
the actions in which he holds writs ; it is not material which writ 
he chooses to enforce by warrant ; he has an authority in every ac- 
tion, not arising out of any relation from one writ to another, but 
from the operation of the law, which empowers him in each of the 
causes to arrest or to detain if he has already arrested in any one. 
If, indeed, the Sheriff has acted collusively or improperly in the 
first arrest, so that an action would lie against him, the Court will 
hold that his subsequent act, grounded upon such an arrest, is void ; 
but not so where the objection to the arrest arises from no mis- 
conduct of the Sheriff." ^ It is not necessary in any case to sue 

one in exe- out a writ of habeas corpus ad sat, to charge in execution a person 

ciiuon. already in the prison of the Court; it is now done by a judge's 
order made upon affidavit that judgment has been signed, and 
is not satisfied. This order is served on the keeper, and has 
the effect of a detainer.® A man being in custody under pro- 
cess of contempt, may be charged in execution.^ If issued 
under the \2 & IS Vict. c. 106, s. 257, against a bankrupt 
during the suspension of his certificate of conformity, it can- 
not be enforced after such certificate has come into operation.^ 

When to be If issued in the lifetime of the judgment creditor, it may be 

executed, executed after his death.** If unexecuted, it does not remain in 
force for more than one year from its teste unless renewed.^ 

Bound to The Sheriff is bound to know the person of every man in his 

know every bailiwick.** 

man in his 

bailiwick. """^ ■~~~ 



Charging 



» Cro.Jac320; Gilb. 71. 

«» Gilb. 70. 

« Tanner v. Ha^fue, 7 T. R. 420 ; 
Blackburn t. StupaH, 2. East, 243 ; but 
a cognovit, founded upon a new writ, is 
valid ; Shatody y. Colwdl, 8 Dowl. 
876. 

* Barrack ▼. Mwton, 1 Q. B. 632; 
Hooper y. Lane, 10 ib. 646 ; Rey^ 
nolds v. Newton, suprd; Collins v, 
Yewent, 10 Ad. & E. 672; BatraU y. 
Price, 9 Bing. 670 ; 1 Dowl. 726, S.C. 
Samuel v. Buller, 1 Exch. 439. As to 
the rule on ajieri/acias, see atUe, p. 179 ; 



bat' if taken on tbe onlj writ in tbe 
Sheriff's office, and that be bad, de- 
tainers lodged afterwards are also bad ; 
Barrack y. Newton, 1 Q. B. 629. See 
also WrighJl v. Stanfm-d, 1 DowL N. C. 
272. 

e'l6&16Vict.c.76,s, 127. 
. f ITadey. fTooci, 1 C. B. 462. 
. * In re Everard, 6 Exch. 111. 

^ Ellit V. OnJSUh, 16 M. & W. 106. 

* 16 & 16 Vict. c. 76, s. 124. 

^ Dean qf Hertfvrd v. Afacnamara, 
^ D. & B.. 97; Dyke r. Duke, 1 Am.l4; 
4 Bing. N. C. 197, S. C. AnU, p. 171. 
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He may arrest a privileged person ; and thougli he knows the Arrest of 
facti and makes the arrest maliciously, no action will lie against privileged 
him.* If a bankrupt be arrested for debt, or on any escape ?•"**"• 
warrant in coming to surrender, or shall, afler his surrender, 
and while protected by order of the Court, be so arrested, 
be must, on producing such protection to the officer who shall 
arrest him, and giving such officer a copy thereof, be imme* 
diately discharged.^ He is bound to execute the process of He ii bound 
the law in the most effectual way .^ It is his duty to arrest the to arrest the 
party the first opportunity; if not, he will be liable for *ny^**PP®'" 
damage that may result from his negligence.** Tlie true measure ^' 
of damage, in such a case, is not necessarily the whole debt, 
but such a sum as the jury may, in each case, think equivalent 
to the real loss sustained ; if, on final process, no actual loss 
be made out, the verdict must still be entered for nominal damages." 
He must raise thepo^e comitatus if need be.^ Should the plaintiff* Execution 
or his attorney command the Sheriff not to execute the writ, he impended, 
cannot do so ; for so far he is under the control of the pcirty.s 
Disputes have arisen as to whether John can be arrested by Misnomer, 
the name of William, The difficulty is more seeming than real. 
John, for instance, is sued as William^ and judgment is recovered 
against him, by the name of William. Now, as it is an axiom, 
that the writ of execution must accord with the judgment, it can 
only issue against him by the name of William^ and the Sheriff 
must take him in that name. John, in short, is estopped by the 
record, from saying his name in not William.^ 

When judgment is obtained against husband and wife, and both Husband 
are taken in execution, a judge may, and in general does, dis- and wife, 
charge her on affidavit that she has no separate property, or that 
there is collusion between the execution creditor and her husband; 
but, if she alone be taken on such a judgment, the courts are not 
agreed as to the power to discharge.* The Court of Q. B. has 
decided that the judge has a discretionary power in this case.^ 
If the judgment be against the wife alone, of course she is not 
entitled to her discharge. ** 

If the Sheriff* be ordered to return non est inventus, and, in 
the meantime, the defendant surrender, he is bound to take 



• Magnay v. Burt, 6 Q. B. 898 ; ' Awte, p. 172. 

YeanUy t. Heane, 14 M. & W. 822 ; « Barker v. St, Qwintin, 1 D. & L. 

Mwart V. Jo-ms, 8 D. & L. 264 ; and 542 ; Howard v. Cawty, 2 ib. 115 ; 

aiU4, p. 182. Levi y. AhhoU, 4 Ezch. 590 ; ceiUe, p. 

i> 12 & 13 Yict c. 106, s. 118. See 179. 

Norton, v. WaUoer, 8 Bzch. 488. ^ Retwi y. ^ater, 7 B. & C. 486 ; 

' Bedford y. Montague, 2 Bsp. 475. Fisher y. Magnay, 6 Sc. N.R. 588 : and 

See p. 171. Jiee WaUey y. M^ConneU, 18 Q. B. 903. 

^ AnU, p. 171. ' Larkin y. Marshall, 4 Ezch. 804. 

• Cli^Um, T, Hooper, 6 Q. B. 468 : ^ Edwards y. MaHyn, 21 L. J. Q. B. 
and see Arden, y. Ooodaere, 11 C. B. 87. 

871. > Magnay y. Monger, 4 Q. B. 817. 
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When a person is taken on a oa. sa., he may be taken at once 
to gaol ; the S2 Geo, 2, c. 28, applying only as to arrest on mesne 
process.* 

It is no part of the Sheriff's doty» in executing this writ, 
to receive the money; but if he do receive it, and pay it. 
over to the plaintiff, and the Sheriff, after such payment, liberate 
his prisoner, it is well ; if he set him free before such payment, 
it will be an escape.^ 

By The Common Law Procedure Act, 1852, a written order to 
discharge, under the hand of the attorney in the cause, by whom 
the writ was issued, is a justification to the Sheriff, unless the 
party, for whom such attorney professes to act, shall have given 
notice to the contrary ; but such discharge is not to be a satisfac- 
tion of the debt, unless made by the authority of the creditor ; 
and, lastly, it provides that nothing in the Act shall justify any 
attorney in giving such order to discharge without the consent of 
his client.^ 

The plaintiff, of course, can at all times direct his discharge ; 
and any detention afterwards would be a trespass. 



Returns. 

Non est inventus.^ 

Th^ .within-named O, Z>« i« not found in my bailiwick. 

The answer of - 



• SheriE 



Return of Cepi Corpus, 



I have taken the within-named C D. whoae body I have ready as within I am 
commanded. The answer &c. 

Cepi Corpus as to one Defendant and Non est inventus as to 
another, 

I have taken the witbio-named (7. D. whose body I have ready as within I am 
commanded ; but the within-named E, F. is not found in my bailiwick. 

The answer &c. 

Non est inventus of two. 
The within-named A, B, and C Z>. are not nor ie either of them found in my 
bailiwick. The answer && 



• Ewini y. Atkim, 4 T. R. 555. 
. b Slackf'^d V. Aiutm, 14 East, 468; 
Woods y. Finnis, 7 Exch. 863. See 
n. 185. 

e 15 & 16 Vict. c. 76, s. 126 : see 
Savory ▼. Chapman, 11 A. & & 
829; Conaiop y. Challit, 2 Exch. 
484. 

^ When the writ is indorsed with a 
direction to be returned non ett inv^ntui, 
the meaning is, that the Sheriff is not 



to search for the debtor; but if the 
debtor surrenders himself the Sheriff 
must detain bim ; Afagnay y. Monger, 
4 Q. B. 817. When the writ is lodged 
at the Sheriff's office merely to giye the 
bail notice, this is a good return, though 
the plaintiff knew where to find the 
defendant; but if the defendant be 
already in custody of the Sheriff he 
cannot return non est inventus, tee 8 
Wms. Saiind. 71«. 
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Non est invefitus of several. 

The witbiii-iiamed A, B, and the rest of the withm*iiaiMd delMbnts are not 
found in my bailiwick. The answer &c 

Non est inventus of one and Mandavi Ballivo of another. 

The within-named 72. & is not found in my bailiwick ; and as regards the taking 

of the within-named /. F. I have commanded YF. W, bailiff of the liberty of 

who &c. The answer of . 

Withdrawal or Suspension of Writ.^ 

I do hereby certify and return that after the coming of this writ to me directed 
that is to say on the day of A. D. 18 — I was commanded by the within- 
named A. B,[or ** by one E, F. the attorney of the within-named A. B"] to ks- 
bear [or "suspend"] the execution thereof and have forborne [or ''suspended"] 
aocordingly. The answers kc, 

Cepi Corpus and Discharge out of Custody • 

I haye taken the within-named C. D, and committed him to the conmon gaol of 
our lady the Queen of her castle of C, there to be kept in safe custody so that I might 
bave his body before our lady the Queen [*' before the justices of our lady the Queen" 
or "barons of her Exchequer"] at Westminster as within I am commanded; and I 
do hereby further certify and return that afterwards that is to say on the — — day 

of A. 2>. 18 — by command of a certain other writ of onr lady the Queen to me 

directed and delivered a transcript whereof is annexed to this writ [or " by the 
directions and command of the within-named A. B" or ** of one E, F, the attorney 
of the within-named A. JS."] I caused the said ^. ^. to be delivered from that 
prison and therefore the body of the said C D, before &c. at the day and place 
within contained I cannot have as within I am commanded. The answer Bue. 

That the Defendant had become Banh-wpt and obtained his Certifi- 
cate, wherefore the Sheriff forbore to take Atm.» 

I do hereby certify and return that before the coming of the annexed writ to me 
directed the said C. D, in the said writ named then being a trader within the mean- 
ing of the laws relating to bankrupts and being then indebted toE, F, k subject of 
this realm in the sum of £50 and upwards and being also then indebted to diven 
other subjects of this realm in divers other large sums of money became and was a 
bankrupt and was thereupon duly found and adjudicated to be a bankrupt. And I 
do hereby further certify and return that such proceedings were thereupon had that 
the said C. D. afterwards and after the recovery of the sum and interest in the said 
writ mentioned and before the coming of the said writ to me directed to wit on 

Ibe — :- day of in the year of our Lord 18 — duly obtained his certificate of 

eonformity and which certificate afterwards and before the coming of the said writ to 
me directed was duly allowed according to the form of the statute in such case made 
and provided. And I do hereby further certify and return that the cause of action 
upon wbich the recovery in the said writ mentioned was had and obtained accrued to 
A. B, in the said writ named against the said. C. i>. before such time as the said 
C i>. so became a bankriq>t. Wherefore I the said Sheriff having notice of all and 
singular the premises aforesud did forbear to take the body of the said C, D, as 
within I am commanded. The aasww &c. 

Privileged Person.* 
Before and at the time of the coming of this writ to me directed the within- 
(X D. waa and still ia a peer of the realm having privilege of parliament ["a 



« See ante, p. 20& 
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menial lervant of her majet^ the Queen " or the like] wherefore the bod j of the 
■aid C. D, before our lady the Queen on the day and at the place within contained 
I cannot hare at within I am commanded. The answer of . 



Section VII. 
CAPIAS UTLAGATUH.- 



What. Tbis is a writ of execution founded upon a judgment of outlawry, 
. or of waiver, pronounced by the coroner in the County Court, or 
by the Recorder of London in the Court of Hustings.^ By the 
common law, in all actions of trespass quare vi ei armis, and in 
which there was a fine to the Crown, the process was a capias ; 
and in such cases, process of outlawry lay by the common law. 
But in account, debt, covenant, and the like, the process was by 
summons and distress infinite^ and not by capias.^ In such cases, 
the capias and outlawry were introduced by Act of Parliament.^ 

The writ is either general, or special ; that is to say, against the 
person simply, or against the person and goods, or lands and tene- 
How eze- ments of the defendant. The mode of executing this writ is the 
cnted. same as that of other writs, with this distinction, however, that 

the Sheriff may break open the house of the person outlawed.* 
1st. As to the body of the debtor: Privilege from arrest has been 
already considered.^ At common law the defendant could not 
have been bailed when taken on a ca, utl, ; « neither can he be 
bailed since 4 & 5 W. & M. c. 18, in criminal cases ; at least, in 
misdemeanors^ afler conviction ; nor when taken upon an outlawry 
after judgment.*^ In these cases, therefore, he must be kept in 
arctd custodid, 2ndly. With respect to his goods, chattels, lands,and 
tenements : the Sheriff is to inquire, by the oath of honest and law- 
ful men of his county, what he hath or had on the day of his out- 
lawry, or at any time afterwards ; and, by their oath, to extend 
and appraise the same according to the true value, and to take 
them into the Q.'s hands and safely keep them. It is a power to 
take and appraise, but not to sellJ He is to impanel a jury, who 
are to make inquiry of the goods and chattels of the defendant, 
including his debts,*^ and also of his lands and tenements. He it 
to appraise the goods, and to extend or value his lands and 
tenements.^ Witnesses may be subpoenaed to attend the execu- 

I a Ab to outlawry, tee p. 41. Peac. & C. 16 ; Anon, 15 L. J. Q. B. 

^ In ffarvey v. O'Mtara, 7 Dowl. 726, 268. 
it was said that the judgment was hut > 8 Burr. 1484 ; 4 ib. 2540. 

tnUrlocutory, and the capias nthigatnm ^ Ibid. Outkiwry on mesne proceM is 

but mesne process within the meaning of abolished, 15 & 16 Vict, c 76, s. 24.* 
the 1 & 2 Vict. c. 110, s. 7. See anU, * Gilb. 75. 

p. 41. k Lane,2S; Lotw. 829, 1518: see 

^ 10 Co. 72; 2 Boll. Abr. 805 ; Co. BuUoci t. Dodds, 2 B. & A. 276. 
Litt 128 b. 1 The AiU legal import of the worda 

^ ^ See Oilb. 78. lands and tenements has been already 

« Dalt 524 ; Gilb. 76. considered, wnie, p. 178. This, however, 

f Ante, p. 180 : and see Cassidy v. should be kept in mind, that an elegit 

Sisuart, 9 Dowl. 866 ; Ex parte HeUhy, 1 is more comprehensive than a special ca. 
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tion of the iitquiry ; when done, the Sheriff takes possession of 
the goods and chattels.*^ He must not oust nor disturb the pos- 
session of any tenant ; ^ he can only take the issues or profits of 
the freehold tenements.^ 

Genend Capiat Ullagaiunu^ 

Victoria &c. We command you that you omit not by reason of any liberty in 
your bailiwick but that you enter the same and take C, D, being outlawed in your 

said bailiwick [or " in the county of "] on the day of last past at 

the suit of ^ . JS. in an action on confraet [if the writ Utue vrUo a county diferent 
from that in which d^endani was ouUatped tay "as our Sheriff of re- 
turned to us {or * to our justices' or 'to the barons of our Bxch.*) at VT. at a 
certain day now past **] if he shall be found in your bailiwick and him safely keep 

so that you may have his body before us [&c.j at W. on the day of 

A. B. to do and receive what our Court before us [or &c.] shall consider of 

him in this behalf; and have there this writ. Witness &c. 

Special Capias Utlagatum. 

Victoria &c. We command you that you omit not by reason of any liberty in your 
bailiwick but by the oath of good and lawful men of your said bailiwick you diligently 

inquire what goods and chattels lands and tenements C. D. late of hath or had 

in your bailiwick on the day of > last past or at any time afterwards on 

■ which day he was outlawed in your county [or " in the county of "] at the 

, suit of A, B. in an action of as you have lately returned to us [&c. (f the writ 

issue into a county other than from thai in which defendant was outlawed say **aM 

> our Sheriff of returned to us [&c.] at W. at a certain day now past"] and by 

I their oath cause the same to be extended and appraised according to the true value 

I thereof and what you find by that inquisition take into our hands and cause to be 

safely kepi so that you answer to us for the true value and issues thereof; and 
having so extended and appraised the same what you shall have done thereupon 
! make known to us [&c.] at W. on the — day of - — 18 — distinctly and plainly 

I under your seal and the seals of those by whose oath you shall have made that 

I extent and appraisement : And for that the said C 2>. so being outlawed conceala- 

himself and runs up and down in your county in contempt of us and in prejudice of 
our crown as we are infonned we command you that you take the said C D. where- 
soever he shall happen to be found in your bailiwick as well within liberties as- 
i without and keep him safely so that yon may have his body before us [&c.] at W. 8t> 

t the aforesaid time to do and receive what our said [Ice.] shall consider of him in this 

. behalf; and have there this writ. Witness &c. 

Sheriff* s Warrant on General Capias Utlagatum, 

I YT. ) Esq. Sheriff of the county aforesaid to and -^-— my bailiffs 

t to wit. ( greeting : By virtue of H. M.'s writ of ca. vilagatum to me directed and 
delivered I do hereby command you and each of you jointly and severally that you 
take C />. wheresoever he may be found in my bailiwick and him safely keep so 
that I may have his body before our Lady ^e Q. [in C, B. " before the justices of 
our Lady the Q." in Mxeh. " before the barons of H. M.'s Exch."] at W. on the 
day of A. D. 18 — as in the said writ I am commanded ; and in what 



uti., for copyhold and customary landa would seem not to apply to such a 

i may, by 1 & 2 Vict, c 1 1 0, be taken un- case. 

der the former, but not under the latter, » 9 Hen. 6, 20, 21; Gilb. 75. 

li Parker, 190. Nor can trust property »» Ibid.; 21 Hen. 7, 7. 

f seemingly be taken, Cro. Jac. 513 ; Sty« ^ Ibid. ; Plowd. 541 ; Hardr. 106> 

I 41. The Statute of Frauds, 29 Car. 2,. 176; Bunb. 103» 105. 

i c. 8, s. 10, and 1 & 2 Vict. c. 110, <* A9Ue,ip, 43. 



210 WRITS OF BXECUTIOM. 

manner' you shall hare ezocated tbii wamnt certify to me immediately after the 

execution thereof. Given onder the seal of i^^y office thii day of a. d. 

18—. SheriE 

' Charge to the Jury, 

Tour charge is to inquire what goodi and chattels lands and tenements C 2). of 

hath or had in my hailiwick on the day of — ^» last past or at any time 

afterwards and also to inquire and say what is the true value thereof. 

Oath, 

Tou shall well and truly try what goods and chattels lands and tenements C. Z>. 

of hath or had in my bailiwick on the day of last past or at any 

time afterwards and the value thereof and a true verdict give according to the evi- 
dence. So help you God. 

Returns,** 

Non est inventus, 

^ The within-named C D, is not found in my bailiwick. 

The answer of Sheriff. 

To Special Ca. Utl. 

The execution of this writ appears in a certain schedule hereunto annexed. 

Inquisition.^ 

W. ) An inquisition indented taken at ^. in the county of W* the day 

to wit. ) of A. D. 18 — before me Sheriff of the county aforesaid by virtue 

of the writ of our Lady the Q. to me directed and to this inquisition annexed by 
the oath of A. B,, C, D., E, F. &c. [cu ante, p. 200] which said goods and chattels 
I the said Sheriff have seized and taken into her Majesty's hands and have safely 
kept as within I am commanded : And the jurors aforesaid upon their oath afore- 
said further say that the said C. D, whs on [&c.] seised in his demesne as of fee 
[as in p. 200] ; which said lands and tenements I the said Sheriff on the aforesaid 
day of taking this inquisition hare taken into her said Majesty's hands and 
caused to be safely kept as within I am commanded : And lastly the jurors afore- 
said upo^ their oath aforesaid further say that the said C D. hath not nor had 

he on the day of or at any time afterwards any other or more goods 

and chattels lands or tenements in my bailiwick which I can take into my hands 
as within I am commanded. In witness &c. 

When the special writ is returned, the writ and inquisition are 
filed with the clerk of the exigents and outlawries, and after- 
wards carried to the office of the Custos Brevium^ from whence 
a transcript is sent into the Exch. ;^ and then from the Court of 
Exch. issue a venditioni exponas to sell the goods, a levari facias 
to levy the issues and profits of the freehold land, or sequestra- 
tion as the case may be, and a sci. fa, to recover the debts.® 
The money raised by these writs belongs to the Crown ; but the 

*■ The day the judgment of outkwry 90, [ Hale says, ** It is the course of 

was pronounced. the Exch. in case of an outlawry to 

^ See the returns to fi, fa,, ante, prefer an information in the nature of 

p. 185; ca.ta., ante, p. 206; eligit,ante, trover and conversion against him that 

p. 199 : and see anU, p. 44 } Dalt. ch. 54. hath the goods of the party outlawed." 

c AnU, p. 44; as to the certainty of « See R, v. Hind, 1 Dowl. 286; R. 

this,seea«te,p. 200;J5n-^^«rv.^un«%, v. Armttrong, 8 ib. 760; Grant v. 

1 Dowl. N. S. 186; 2 Salk. 469; Bunb. Bryant, 6 M. & S. 347; Alworth v. 

108. Hwtchinson, 1 Lutw. 384; Gilb. 0. P. 

^ Reynold4 v. Adams, 8 T. B. 578.' 16. 
In Wilkinson v. Rocilas, 1 Mod. Bep. 
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plaintiff may have it paid to him in satisfaction of his debt and 
costs^ by applying to the Court of Exch. or Lords of the Trea- 
sury ; if it does not exceed /HO/., by motion to the Court ; if it 
exceed that sum, the plaintiff must petition^ the Lords of the 
Treasury. An order is then made under warrant to^tbe Attorney- 
General, and with a subpoena annexed is delivered to the Sheriff, 
which he must obey under the penalty of an attachment,** 



Section VIIL 
EETOENO HABBNDO. 



This is a writ for defendant in replevin to get a return of the 
chattels replevied.*' 

Retorno habendo after Nonsuit on a Distress for Rent. 

Victoria &c. To the Sheriff of greeting. Whereas C. 2>. was summoned 

to h^ in our Court before us [or "before oar justices"] at W. to an'swer A, B. of a 
plea wherefore the said C. D. on &c. [as in declaration] ; and the said C. D. ap- 
pearing in our said Court before &c. as bailiff of well acknowledged the taking 

of the said goods and chattels in the declaration mentioned in the said place in which 

&c. and justly &c. for certain arrears of rent to wit for the sum of £ due and in 

arrear from the said ^. ^. to the said for the said place in which &c. with the 

appurtenances (amongst other things) held and enjoyed under and by virtue of a 

certain demise thereof made by the said for the space of next before 

and ending on the day of a.d. 18 — . And afterwards to wit at the 

assises holden in and for your said county on the day of A.]>. 18 — 

before certain justices assigned to take the assizes in and for the same county a 
certain issue before then joined between the parties aforesaid in the plea aforesaid* 
came on to be tried by a certain jury of the country upon which as well the said 
jt. B, as the said C Z>. had put themselves in that behalf. And the jurors of that 
jury being ballotted approved and sworn to try the said issue withdrew from the 
bar to consult of their verdict thereupon and having consulted and agreed among 
them to give in their verdict they came back again to the bar whereupon the said 
A» B. (although solemnly called) came not nor further prosecuted his suit against 
the said C, D. ; and thereupon it was afterwards considered in our said Court before 
us [or &c.] that the said A. B. should take nothing by his writ aforesaid &c. [re-. 
citing ihtjvdgTMrUfor a retuml. Therefore we command you that without delay 
you cause the said goods and chattels to be returned to the said C. D. to hold to 
him irreplevisable in form aforesaid and in what manner you shall have executed 
this our writ make appear to us [or &c*j on && wheresoever &c. and have there 
this writ. 

Witness &c. 

Retorno habendo after Verdict on a Distress for Rent, 

Victoria &c To &c. : Whereas C. D. was summoned to be in our Court &c. [a* 

€ibove] ; and the said C, D. appearing in our said Court before &c. by his attorney 

well avowed &c. [reciting avowry]. And the said A. B. in and by certain pleas in bar 
of the said avowry said that he the said A. B. did not hold or enjoy the said dwell- 
ing house in which &c. (amongst other things) as tenant thereof to the said C. D, 



• Tidd's Fr. Forms, 54. Sauiid. 195. We often find the reL 
^ 2 Chitt. Archb. 1H2; as to pound- hah. and a fi. fa, together in the same 

age, see Qraham, v. QriU, 2 M. & S. 294. writ. Mr. Tidd adopU it 

* MowMon^ V. RedthavB, 1 Wms. 

P 2 



2\t WEITS OF £X£CUTI01I. 

bj TirtM of the mad demiia thenof and at and under tlw rent in the aud srowij 
mentioned payable at therein alio mentioned and that no part of the laid lent wm 
doe and owing from the laid A. £. to the laid C, D. in manner and form at the aid 
C. D. had a^Te in hit laid avowrj in that behalf alleged ; and afterwardi hy a 
eeitain jury of the eoontry vpon which aa well the said C, D. aa the aaid A, B, 

had pot themaelYea in that behalf taken on the dny of ▲.]». 18 — at 

in your ooonty before joatioet aaeigoed to hold the asaisea in and lor year and 

eonnty aeeording to the form of the statute in that cate made and proTided it wai 
found that the aaid A . B. did hold and enjoy the aaid dwelling-hooae in which ke, 
(amongst other things) aa tenant thereof to the aaid C. JJ. by Tirtne of the aaid de- 
miae thereof at apd under the rent payable aa allied in the aaid arowry and that 
the aaid rent waa doe and in airear from the aaid A. B.Xo the aaid C 2>. as the 
aaid C. 2>. had in his aaid arowry in that behalf alleged whereupon it waa after- 
wards conaidered in our aaid Gourt before tec. that the aaid A. B. ahould take 
nothing by hia writ aforeaaid &c. [reciting Uu judgment]. Therefore we command 
you that without deby you cauae the cattle gooda and chattela albreaaid to be 
returned to the aaid C, D. to hold to him irreplcTiaable in form aforeaaid and 

in what manner you ahall execute thia our writ make appear to na on wher^ 

aoerer &c. 
Witneaa&c 

Betomo kabendo after Verdict on a Distress Damage Feasant. 

Victoria &C. To die. : Whereas C. D. waa aummoned to be in our Court &c. [as ht- 
fore] to anawer A, A of a plea wherefore &c [at UJore] and the aaid C. Z). appear- 
ing in our aaid Court before &c. alleged and aaid that he aa bailiff of took the goods 

and chattela aforeaaid in the said place in which &c being the soil and freehold of 

the aaid doing damage there and the aaid C, D. prayed a return of the said 

gooda and chattela to be adjudged to him, &c ; and afterwarda by a certain jury of 
the country upon which aa well the aaid C, D. as the said A, B. had put themselves 

in that behalf taken on &c. at &c. in your county before it waa found that tbs 

aaid place in which &c. at the aaid time when &c waa the aoil and freehold of the 

aaid aa the aaid C. D. had alleged. Whereupon it waa aflerwarda considered 

in onr said Court before that the said A. B. ahould take nothing by his wiit 

aforeaaid &c [reeiiitig the judgm€ni\. Therefore we command yon that without delay 
yon cauae the gooda and chattela aiforeaaid to be returned to the aaid C />. to hold 
to him &C. [a* b^ore], 

Witoesa &e. 

Warrant to Bailiff to execute Retorno hahendo, 

C. 7 J. F. Bsq. Sheriff of the eonnty aforesaid to and my bailifi 

to wit { greeting : By virtue of her Hajeaty'a writ of rtiomo kabendo to roe directed 
and delivered I do hereby command you and each of you jointly and aevenlly that 

without delay you cauae the cattle gooda and chattela of the within-named 

which took and unjustly detained aa it ia said to be returned to the aaid 

to hold to him irrepleriaable [ifaji. fa. be added tay " I do hereby alao eomniaad 
yon and each of yon jointly and aeveially that of the gooda and chattek ftc.*^. 

Returns. 

Elangata,* 

Before the coming of thia writ to me the cattle gooda and chattela within-mn- 
tioned were eloigned and removed by the within-named A, B, to placea to me nn- 
known therefore I cannot cauae the aame to be returned to the within^named C i>* 
aa I am within commanded. 

The anawer of Sheri£ 

* Ante, p. 89 ; he cannot return that placea nnknown" — " to pUwea unknown 

there are no auch cattle or gooda found vnthin hit county" would be bad, ib. 

in hia bailiwick ; he ought in auch caae 277. It ia a good return that the cattle 

to return quod averia tunl ehngala; are dead, ib. He moat laiae the /mm 

DalL 276, 174. He muat aay, " to eomiSatut, and thenfore a resevms ia a 
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A Return of Goods, ^c. 



By Tirtae of this writ to me directed I have caused to be delivered to the within- 
named the cattle goods and chattels within-mentioned as within I am com- 
manded to do. 

The answer of — <*—. 



Section IX. 

HABBRB PACIAS FOSSBSSIOKBM.* 

In ejectment, the judgment for the claimant is that he " do recover Jndgmetitin 
possession of the land in the said writ mentioned^ with the appur- ejectment 
tenances,** or *' of the said part of the said land," (as the case may 
be,) " and £ — for costs." ^ In ejectment by a landlord against his 
tenant for non-payment of rent, the jury may give damages for 
mesne profits down to the verdict, or to a day specified therein. 
The judgment then will be for the possession of the land, damages, 
and costs.^ Upon a confession of one of several defendants, the 
claimant may sign judgment for costs.^ The judgment for the 
defendant is that he be acquitted, and that he recover against 
the claimant £ — for his costs of defence.^ 

Upon any judgment in ejectment for recovery of possession One or 
and costs, there may be either one writ or separate writs of exe- separate 
cution for the recovery of possession and for the costs, at the ^"*** 
election of the claimant.^ Upon a finding for the claimant, judg- When ex- . 
ment may be signed, and execution issue for the recovery of pos- ecntion 
session and costs, within such time, not exceeding the fifth day in ""^7 ^ 
term after the verdict, as the Court or Judge before whom the 
cause is tried shall order ; and if no such order be made, then on 
the fifth day in term after the verdict, or within fourteen days 
after such verdict, whichever shall first happen.^ The time is the 
same when the judgment is for the defendant and for costs.s For Proceedings 
the purposes of execution, it is not necessary to enter the proceed- need not he 
ings upon any roll r an incipitur is suflScient^ entered on 

Indorsement (^ Writ} 
Iievy £ and poundage.*'^ 

bad return.. He-may return that no one *» 15 & 16 Vict, c 76, ss. 177, 185j 

on the part of the plaintiff came to Sch. (A) Noi.l4, 15, 20^ Beg. Gen. H* 

point out the cattle, ib. 277, 556 ; amU, T. 1853, r. U2, 114. 

p. 171 n. But as a replevin bond is given « Ib. s. 214; SmithY. TeU, 9 Exch.367. 

and proceedings either taken upon it ^ Ib. s. 203 ; Sch. (A) No. 20. 

or against the Sheriff for taking insuffi- « Ib.8. 186 ; Sch. (A) No. 18. 

cient pledges, it would be useless to en- ^ Ib. s. 187. 

cumber a practical work with precedents ' Ib. ss. 185, 186 ; anie, p. 16S. 

of little or no use. *» Ib. s. 206 ; Reg. Qen. H. T. 1853, 

» YoT form of vnit, see Reg. Gen. r. 70. 

Hil. T. 1853 ; Sch. (A) Nos. 23, 24; as ^ Ib. ss. 123, 169 ; Reg. Gen. H. T. 

to direction, teste, &c., see ib. r. 70, &c. ; 1853, r. 73, 76 ; post, p. 216. 

15 & 16 Vict. c. 76, 8. 120, &c. * Post, p. 216. 
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WBIT8 OF EXECUTION. 



Land moit 
be pointed 
out 



When to be 
executed. 

PoMe vomi- 
tatni. 

Breaking 
doon. 

How pot- 
session 
giren. 



The writs of fi. fa., ca. sa., and elegit, when separate writs, are, 
in all respects, the same as in other cases. 

Warrant. 

W } Sheriff of the county of W, aforesaid to T. D. and R* B. my 

to wit. ) bailiffs greeting : By virtue of the writ of hob, foe. poss. to me directed 
and delivered I do hereby command you and each of you jointly and severally to 
cause the said /. D. to have the possession of the said land in the said writ specified 
with the appurtenances [" and I do further command you or one of yon/* as in war- 
rant in fi. fa. ca. sa. &c. if the writs be united] : And forthwith certify the same to 

me. Given under the seal of my •fllcc this day of a.d. 18 — « 

Sheriff. 

The Sheriff is not bound ex officio to know nor to seek the land : 
the plaintiff, or some one on his behalf, must, therefore, go ana 
point it out ; if not, the Sheriff not only may, but ought to return 
the fact, that no one came on the part of the plaintiff to show the 
premises tt> him.* It is not unusual to call upon the plaintiff for 
an indemnity,** before the execution of the writ ; if refused, the 
Sheriff must act upon the above rule, viz. deliver possession of 
what is shown to him by the plaintiff, or by some one on his 
behalf; if the indemnity be given, to deliver what he requires,* 
If a stranger's land be shown to him, by force whereof he enter, 
be is no trespasser.^ 

He must execute the writ in a reasonable time.* 

He must (if need be) raise the posse comitalus ; a return, 
therefore, that he could not deliver possession, by reason of re- 
sistance, is a bad return.^ 

Doors may be broken open, by the officer, after signifying the 
cause of his coming, and making request that they may be opened; 
for otherwise the writ could not be executed.* 

When land is recovered, the Sheriff puts the claimant into pos- 
session by a twig, bough, clod, or the like. When a house is 
recovered, possession is delivered by the ring of the door; or, 
when the door is open, by parol, as by bidding him enter and take 
possression, &c. If common appendant or appurtenant be re- 
covered, he gives possession of the landf to which it is appendant 
or appurtenant, and possession of the common follows. If a 
highway be recovered, he delivers possession of the land, subject 
to the public casement, or right of way. If a fishery, he delivers 
possession of the land, covered with water. If a mine, he enters 
it, and by a piece of ore, or stone, or the like, delivers possession 
of it. If an alder cave, by a twig, or the like. If a cattle-gate, 
by a clod, or the like. In short, that which the Sheriff takes, as 
a symbol. of possession, ought, in strictness, in each casci to be 
part and parcel of the thing itself. It is, in law, pars pro tolo. 
If the claimant recover (say) 100 out of a plot of ground of 200 
acres, the Sheriff delivers one or more, in the name of the whole, 
without dividing it by metes and bounds.' If a certain number 



» Palt. ch. 63; anti, p. 171, n; see 
ferm, post, p. 217. 

*> See form, post, p. 216. 

« Sun. Eject. 484 ; Connor v. West, 
5 Burr. 2672. 

'i Dalt. ch. 63. 



« Mason v. PaynUr, 1 Q. B. »74. 

t Dalt. 256, 267; Gilb. 19; Bun. 
Eject. 485. 

« Vin. Abr. Exec (H.) ; Palm. 2^9 ,• 
Run. Eject. 486. 
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of acres are to be delivered, he must deliver possession of that num- 
ber of acres, according to the estimation in the county where the 
lands lie.* If several tenements, mentioned in the writ, be in the 
possession of several tenants, the officer must give possession of 
each separately ; of one, in the name of all, is not sufficient. 
But if all be in the possession of the same tenant, it is said to be 
sufficient to deliver possession of one in the name of all.^ The 
safest way is to remove the tenant of each house, and to deliver 
possession separately. As the end of the writ is to give the party 
full and actual possession, he must remove all persons, and their 
goods, from off the premises, otherwise the execution is not com- 
' plete.^ The execution is not complete, until the bailiffs are with- When ex- 
drawn, and possession completely given.** If a stranger turn the ecution is 
plaintiff out of possession, after execution fully executed, the ^"^P^®^* 
plaintiff is put to his new action, or to an indictment for the 
forcible entry ; if the same defendant disturb him, he can- 
not have another writ of hab, fac, whether the Sheriff have 
returned the former or not.* When a Sheriff's officer, acting 
under an hab. fac. is dispossessed before he deliver possession^ it 
must appear, that the persons dispossessing are acting in concert 
with the defendant, before a fresh writ can issue/ If the Sheriff BxceasiTe 
deliver possession of more than he ought, the Court will, on a delivery 
summary application, order it to be restored.s Where crops were „J*JJJj" 
standing on the land, when possession was delivered, the Court 
refused to compel the lessor of the plaintiff to pay over to the Crops, 
late tenant (defendant) the value of the crops, after deducting 
the rent,** 

To save the expense of executing a writ of possession, tenants Attom- 
in possession may attorn to the plaintiff. ment. 



AiiornmenU 
In the Q. B. 






MsvoBAiTDVX that we being the tenants of the premises for which this action is 

brought and whose names are hereunder written do hereby this day ol 

A.D. 18^^ respectirely attorn and become tenants thereof unto the above-named A.B, 
and do severally hold of him the several messuages &c. with their appurtenances 
opposite onr respective names more particularly mentioned and described and on ac 
count of and in part payment of rent for the same do and each of us doth give 

to the said A, B, It. as witness our hands this day of a.o. 18-^. 

- Witness G. D. 

0. B. E.F, 



« Floyd V. BeOiUl, 1 Roll. B«p. 420 ; see 2>o« d. Uoyd v. Roe, 1 Dowl N. S. 

1 Roll. Abr. 886. 407. 

^ Ibid. ; Run. Eject.>85. ^ Doe d. Thompeon, y. Mirehmue, 2 

« Ltttw. 148^; UpUm ▼. WelU, 1 DowX. 2Q(i', Doe di. Uoyd v. Roe, euprh. 

Leon. 145 ; Tidd's Pr. 1081, 8th edit. ; ^ Roe y, Dawton, 3 Wils. 49 ; Run. 

Palm.- 289. Eject. 485. 

«» 6 Mod. 115; Leon. 146; Palm. 289; ^ Doe d. Upton v. Witherwiek, 8^ 

Doed. Pitcher v. Roe. 9 Dowl. 971. Ring. 11 ; S. C. 10 Moore, 267. 



« Doe d. PaU v. Roe, 1 Taunt. 55 : 
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SCHEDULE. 



Plan. 


Names of Pieldf . 


Uie. 


AdmeMiinh 
ment. 


Situation. 


Tenant. 


No. 
1 

2 


Top CloMf ......... 


Paitnre... 
Arable ... 


▲. B. P. 
10 8 12 

40 


Parish oi M... 


CD. 


HighMoo? 





Amount to 
be leried. 



The amount to be levied may be gathered from the following 
precedent : — 

£ s. 
Poundage on 100/." . . . * 5 

For warrant .02 

To bailiff for executing warrant . .11 
For man in possession (not 6oarc&?(i) . 15 
Sale by auction (say) • • • .05 
Hab. fa. and fi. fa., ok csl. ssu • .018 
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Bon4 of Indemnity.^ 

KhOW all mV BT THBSB PBS8BHTS that WO O. A, of O. p. of B»d 

C, IV. of — — in the eounty of W. are held and firmly boond to Sir G. M. Bart of 

High Sheriff of the said county in the sum of £ to be paid to the nid 

Sir O. M. Bart, or to his certain attorney executors administrators or assigns for 
which payment to be well and truly made we bind ourselves and each of us our and 
each of our heirs executors and administrators and every of them jointly and seve- 
rally firmly by these presents sealed with our seals and dated this &c 

WbMbbas on the day of a.d. 18 — a writ of hab. fac. poss. was de- 
livered to the said Sir O, M. Bart, at the suit of the above-named O, A.\ and 
whereas also the above-named G. A, hath applied to and requested the said High 
Sheriff to deliver to him under the said writ certain tenements in his bailiwick that 
is to say which he hath consented to do upon being indemnified for so ddng. 

Now THB 00V9ITI0N of the aboTo written obligation is each that if the above 
bonnden G- A», G. P. and (7. W. or any of them their or any of their heirs exeeuton 
or administrators do and shall from time to time and at all times hereafter well and 
f ttfficiently indemnify the said Sir G. Af. Bart from all costs and expenses to be in- 
curred or to which he may become liaUe by reason of the premises, then that the above 
written obligation to be void otherwise to stand and remain in full force vigonr and 
efleet. 

G. A^ (l.8.') 
G. P. ' ' 

Signed sealed and delivered ) 
in the presence of me 3 



G, P. (L.8.) 

C. W. (tas.) 



» 8 Geo. 1, c. 15, 8. 16 >* Ifagh r, 
AUtn. 1 Dav. & Mer.20 ; 4 Q. B. 784, 
S. C; 16 & 16 Vict. c. 76, 8. 123. 



b Reg. Gen. Hil. T. 1858 {Cfotti). 
« See ante, p. 214^ 



Returns.* 

Possession given. 

By virtne of this writ to me directed on tbe day of in tlie year 

within written I caased the within-named A. B, to have* possession of with 

the appurtenances as within I am commanded. AUo I hare caused to be levied of 
the goods and chattels of the said C« i)« the snm of £— r- which money I have 
ready a« within I am conunanded. 

The answer of . 

Nulla Bona, 

' Or, And the within-named C. D. hath not any goods or chattels 'in my bailiwick 

whereof I can cause to be made the sum of £ within mentioned or any part 

thereof. 

The answer of ' — ^ . 

Nullus venit. 

By virtue of this writ to me directed I have been always ready and willing to 
deliver the possession of the premises within mentioned to the within-named A, B» 
with the appurtenances as I am within commanded ; bat no one came to me on 
the part of the said A. B. to show the same premises to me or aay part thereof or 
to receive the possession thereof or any part thereof ^m me. 

The answer of . 

Offer and Refusal.^ 

By virtue of this writ to me directed I have been always ready and willing to 
deliver possession of the premises within mentioned to the within-named A. B, 

with the appurtenances as within I am commanded and did on the day of 

in the year within written offer to deliver them to him bat he refused to re- 
ceive the same. 

The answer of . 



Section X. 
BXTBNT. 



As extent (in the sense in which it is here used) is a prerogative What, 
execution. It is a comtnon''law execution, modified and restricted 
by the dd Hen, 8, c. SO.^ A statute merchant, statute staple, and 
recognisances in nature of a statute staple, are now wholly dis- 
used ; but bonds, relating to the public revenue, are, in effect, the 
same as a statute staple.^ The body, lands, and goods^ of a 
debtpr or accountant to the king, were liable at common law. But, 
by the SS Hen. 8, c. 39, a new right seems to have been given to 
the Crown, viz. the right of taking all at once in execution.® The Crown 
Crown debts are, either of record, or not of record. There can debts. 



» See BoU. Abr. Keturn (I.) ; Dalt. ch. ^ See OUes v. Orover, 9 Bing. 248. 

68 ; Ret. Br. 46, 852. The returns to «* UnderhUl v. Devereux, 2 Wm* 

the fi. £». and ca. sa. are as in ether Saund. 70/; 8 Bl. Comm. 420 ; Barton 

cases. on B«al Fr. s. 871 ; and ante, p. 164. 

»» Dyer, 278 ; Impey, 628 ; Dalt. 266. « CfHes v. Orov^y tuprd. 



fl8 



WRITS. Of BXBCUTION. 
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issued. 
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AiBdatit of 
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What- to be 
done with 
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be no debt of the Crown, upon which process can issue, except it 
be of record.* Such debts are recoverable by extent, scire 
facias, or> by filing an information on the record itself.'' 

The writ of extent is of two kinds, viz. in chief, and in aid. 
An extent in chief is an adverse proceeding by the Crown against 
a Crown debtor, or against the debtor of a Crown debtor. An 
extent in aid is, when the extent is issued at the instance of a 
Crown debtor, against his debtor, to aid his payment of the 
Crown debt.^ There are also extents of the second and third 
degree.^ The term immediate extent means an extent which 
issues without a scire facias.^ The writ is called an extent or 
extendi facias, because the Sheriff is to cause the lands, &c., to be 
appraised, to their full extended value, that it may be known how 
soon the debt will be satisfied. 

The writ formerly issued out of the equity side of the Exche- 
quer, upon the fat of the Chancellor of the Exchequer, or that of 
a Baron, which was the commencement of the Queen's suit, or 
award of execution.^ It is now issued by H. M.'s Remembrancer 
in the Court of Exchequer.^ It may issue in term, or in vacation; 
is tested on the day it issues ; is signed by the Queen's Remem- 
brancer ; sealed with the Exchequer seal ; and made returnable on 
a day certain in term, or in vacation.** By a rule of the Court of 
Exch., dated 22nd June, 1822> << It is ordered that from hence- 
forth no fiat for an extent in aid shall be granted, unless the 
party applying for the same, or some person or persons on his 
behalf, shall make affidavit, that unless the process of extent for 
the debt due to him from his debtor be forthwith issued, the debt 
due to the Crown, from the party applying, will be in danger of 
being lost to the Crown."* Upon the issuing of every extent in 
aid, the amount of debt due, or claimed to be due, to Her Majesty, 
must be stated and specified in the fat, and if the debt found 
due to the Crown debtor equals or exceeds that amount, such 
amount is to be indorsed upon the writ as tlie sum to be levied by 
the Sheriff; and if the debt found due to the Crown debtor is of 
less amount than the sum specified in the fat, the amount, so 
found due, is the sum to be indorsed, and levied. As to any over- 
plus arising from the sale of lands, &c., it is provided, that such 
overplus shall be paid into the Court of Exchequer, together with 
the simount indorsed upon the writ; and the Court will, upon sum- 
mary application, make such order for the return, disposal, or dis- 
tribution of it, or any part of it, as may appear proper.^ The in- 



* Reff. v. Ryki 9 M. & W. 227, 289. 

^ AUomtv-Oeneral v. SewelL 4 M. & 
W.77. 

" Extents in aid are regulated by 57 
Geo. 8, c. 117 ; but it does not apply to 
an extent in cki^, Rex, v. B€ll, 11 
Price, 772. When it may be resorted 
to, when not, see R. t. Bingham, 2 C. 
&J. 130; 2Dowl. 129. 

^ K V. ShaxMe 11 Price, 772 ; Gilb. 



Exch. 177 ; Ewin's ca. Parker, 259. 

• West, 18 j Gilb. Exch. 168. 

' West, 58. 

« 5 & 6 Vict. c. 86, s. 2. 

^ Rex V. Maberley, 2 Dowl. P. 0. 883; 
R, Y. Renton, 2 Ex. 216 ; 5 & 6 Vict 
e. 86, s. 8 ; West, 66, 58. 

» 2 Wms. Saund. 70 «, n. {x), 

^ 57Geo. 3, c. 117,ss. 1, 2. 
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tent of this branch of the statute was, to prevent in future the 
practice of issuing extents in aid, for recovering larger sums than 
were due to the Crown by the debtors on whose behalf such ex- 
tents were issued. Sect. 4 prevents, in future, the issuing of 
extents in aid on the application of certain bond and simple Extent in 
contract debtors to the Crown ; but there is a saving clause, as aid not to 
to simple contract debtors becoming so by the collection or ^ ■"^'^ ®"* 
receipt of any money arising from Her Majesty's revenue. Sect. 5 **yj™P** 
enacts, that no extent in aid shall issue on bonds as surety for in- certain bond 
surance companies. And lastly, the Act provides for the discharge debton. 
of persons imprisoned under the writ of capias in any extent in aid, 
upon giving the proper notice, and in other respects complying 
with the provisions of the statute. In order to issue an extent, -^^^ ^ ^ 
as already stated, the debt must be on the records of the Court, debt of re- 
The mode of doing it is this : — an affidavit is made, stating two cord, 
things — the debt, and the danger of its being lost, without some 
more speedy and efficacious process.* If no affidavit of danger Proceedings 
can be made, the proceeding is by scire facias, A commission of oponeztent. 
inquiry first of all issues to find the debt. This is an ex "parte 
proceeding — a mere form to put the debt upon record, in order 
to authorise the issuing of the process.*' The inquisition is taken 
before a jury, but no vivd voce evidence of the debt is required; 
the jury may find the fact of a debt being due to the Crown on 
the sole evidence of an affidavit that the debt is due ; and this is 
the usual evidence.^ No notice is given to the debtor of the 
execution of this commission ; nor could he, it would seem, attend 
and dispute the claim. The proper time for doing so is when the 
extent issues, and the inquisition is taken before the Sheriff and 
the jury. When the debt is thus found of record, upon the same 
affidavit, and a baron's Jiaty the extent issues. In one case it 
seems to have been issued on an inquisition and fiat of eight 
years'^ standing. Extents may issue into different counties at the 
same time ; and before or after the return of the first, others may 
issue with the same teste as the first. The writ does not abate by 
the death of the debtor.^ 



Affidavit for immediate Eatent in Chief* 

In the Ezcheqoer. 

H, If. of gentleman and captain of the C. Y, C. maketh oath and saith that 

J. R. of banker is justly and truly indebted to our sorereign lady the Queen 

in the sum of £ being so much of her majesty's monies deposited in his 

hands by for the service of the said regiment and unaccounted for by the said 

J. Ri and that he verily believes that the said J, R. has stopped payment and is 
in embarrassed and insolvent circumstances and that unless some method more 
speedy than the ordinary course of proceeding at law be forthwith had against the 



• West, 61, and Appendix. ^ West, 60 ; Price, 395. 

•» See /?. V. CoUingridge, 3 Price, 280. *» Reg, v. RyU, 9 M. & W. 227 ; R, 

" Reg. T. RyU, 9 M. & W. 227. v. Manh, 13 Price, 826. 
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iaid /. IL Ibr the reooverjr of the deU lo due and owing to her majesty ai aforeeaid 
the same is in danger of being and will be lost. 

Sworn &c. B, H. 

Or, 
In the Ezcbeqaer. 

A. B. of officer of excise and C, 2>. of ^^- clerk to B. B, attorney at 

law soTerally make oath and say: and first this deponent A. B, for himself saith 

that K F, and G, A. of by their bond or writing obligatory sealed with 

their seals bearing date &c. became held and firmly bound &c. [reciting bond and 

amdiiums] ; and this deponent further saith that on the day of a. d. 

18— the said JB, F. and O. A. had and received of and from this deponent the 
son of £ of the money of onr said soTtteign lady the Queen ; and this de- 
ponent farther saith that the said B. F, and G, A. or either of them have 
not well and truly paid or caused to be paid unto &c. [at in bond] but have 
wholly omitted and neglected so to do contrary to the condition of the said bond or 

writing obligatory ; and this deponent further saith that the said sum of £ is 

now wholly due and owing to her majesty by them the said JB. F. and G.A.; and 
this deponent C, D, for himself saith that the said E. F, and G, A, are greatly 
decayed in their credit and circumstances and have stopped payment as this 
deponent hath been informed and verily believes [or " hath lately ofiPered and are 
about to make an assignment of their estate and effects for the benefit of their credi- 
tors as this deponent hath been informed and verily believes"] and that a fiat in 
bankruptcy hath been issued against the sud E. F. and G. A. for the purpose of 
their being adjudged and declared bankrupts; luid this deponent A» B, further 
saith that he verily believes that unless some method more speedy than the ordinary 
course of proceeding at law be had against the said E. F, and G. A. for the recovery 
of the said money the same is in danger of being lost. 

Sworn &c. A, B. 

CD. 

Affidavit for Extent in Chief in the find Degree, 

In the Exchequer. 

A. B, of gentleman maketh oath and saith that on the day of 

last a writ of extent directed to the Sheriff of the county of W. was issued out of 

this honourable Court against C. D, of for the sum of £ due to her 

majesty ; and this deponent further saith that by an inquisition indented taken 

at it v^as found (amongst other things) by the said jury of the county of W. 

that on the day of and on the day of taking the said inquisition T. S, 

of was indebted to the said C, D» in the sum of £ for ftc. and which 

said debt of £ due and owing from the said T. S. the said Sheriff of the 

county of W, then and there seized into her majesty's hands as by the said 
inquisition will more fully appear ; and this deponent further saith that the said 
T, S, is greatly decayed in his credit and circumstances and &c. [at btfore}. 

Affidavit for Extent in Aid. 

A, B* of merchant maketh oath and saith that he this deponent by his 

bond or writing obligatory stands justly and truly indebted to our sovereign lady 

the Queen in the sum of £ ; and this deponent further saith that C. 2>. 

of — is justly and truly indebted to this deponent in the sum of £ for &c. ; 

and this deponent further saith that the said €. D. is greatly decayed in his credit 
and circumstances and hath informed this deponent that he was unable to pay the 
said debt ; and this deponent further saith that the said debt is a debt originally 
and bond fide due and owing unto him without any manner of trust, and that the 
same hath not been sued for in any other Court : and that unless &c. [as aivte, 
p. 219].. 

Fiat for Extent in Chief. 

Upon reading this affidavit and also a commission and inquisition taken 
thereon let a writ or writs of immediate extent issue against the within-named 

E. F. and G, A. for the recovery of the within-mentioned sum of £ with 

the usual proviso. Dated the day of 18 — . 

F. POLLOOK. 
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Writ of Extent in Chief. 

Victoria &c. to the Sheriff of greeting : Whereas B. F. and O, A. of 

by their writing obligatory sealed with their seals bearing date the day 

of . A.D. 18 — became jointly and severally bound to us in the sum of £ 

of good and lawful money of Great Britain payable at a day now past which said 
sum of money they have not nor hath either of them yet paid or caused to be paid 
to us as we are informed : And we being willing to be satisfied the same with all 
the speed we can as is just do command you that you omit not by reason of any 
liberty in your bailiwick but enter the same and take the said E. F. and G. A.hj 
their bodies whexerer they shall be found in your bailiwick and keep them safely 
and securely in prison till we shall be fully satisfied the said debt; and that as 
well by the oaths of good and lawful men of your bailiwick as by the oaths and 
testimony of any other good and lawful men by whom the truth may be the better 
known as by all other lawful means you diligently inquire what lands and tene- 
ments and of what yeariy values the- said JS, F, and G, A, or either of them had 

in your bailiwick on the said day of a.d. 18 — on which day they 

first became our debtors as aforesaid or at any time since ; and what 
goods and chattels and of what sorts and prices and what debts credits special- 
ties and sums of money the said E, F, and G. A. ox either of them or any 
person or persons to their or either of their use or in trust for them or either 
of them BOW hath or have in your bailiwick ; and that all and singular such 
goods and chattels lands and tenements debts credits specialties and sums of money 
in whose hands soever the same now are you diligently appraise and extend on the 
oaths of the said good and lawful men and do take and seize the same into our 
hands there to remain until we shall be fully satisfied the said debt according to the 
form of the statute made for the recovery of such our debts : And lest this our 
conunand should not be fiiUy executed we further command and empower you by 
these presents to summon before you such persons as you shall think proper and 
carefully examine them in the premises and that you distinctly and openly make 

appear to the barons of our Exchequer at W. on the day of next in 

what manner you shall have executed this our command and that yon then have 
tiiere this writ : Provided that what goods and chattels you shall seisre into our 
hands by virtue hereof you do not sell or cause to be sold until we shall otherwise 

command you. Witness Sir Frederick Pollock Knt. at W. the — day of 

in the year of our reign. By the remembrance rolls; by the said act of parlia- 
ment made in the thirty-third year of the reign of the late King Henry the Eighth ; 
by warrant of our chief baron ; and by the barons. 

YiHomT. 

Liberated' 

Victoria &c. to the Sheriff of greeting : Whereaa C. D, [a# in loii]. And 

you have returned to us that the said (7. D, was not found in your bailiwick after 
our writ was delivered to you but that you have taken into our hands all the lands 
and tenements goods and chattels of the said C. D. in your bailiwick and caused 
them to be extended and appraised according to the tenor of our writ aforesaid to 
wit messuages which are appraised at £ &c. \a» in the reiurn]. There- 
fore we command you that you deliver to the said A. £• all the lands and tene- 
ments goods and chattels aforesaid by you so taken into our hands if he will have 
them by the extent and appraisement aforesaid to hold according to the form of 
the ordinance aforesaid until he shall be satisfied of his debt aforesaid : And in what 
manner &c. 

The writ of extent in chief commands the Sheriff to enter Exigencies 
liberties (if need be); to take the body ; to find by inquisition of of writ. 



* A Liberate must issue to enable the Bing. 152. 
Sheriff to deliver.; Giles v. Grover, 9 



fift^. 
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twelve men, what lands and tenements, with their yearly value, 
C. D. had in the Sheriff's bailiwick on the day he first became 
the Queen's debtor, or at any time since ; and also what lands and 
tenements^ with their yearly values, he had in the bailiwick at the 
time of issuing the writ ; also, to find, by like inquisition, what 
goods and chattels, and of what sort and price ; his debts, credits, 
specialties, and sums of money, in his own right, or any one in 
trust for him ; that he extend and appraise the same, and seize 
them into his bands ; with the usual proviso, mentioned in the 
baron's Jiatt as to the goods and chattels, viz. to seize, but 
not to sell them, until otherwise commanded. Such are the 
substantial requirements of the writ. 
HowGroim It may be well to repeat here the statement respecting the 
debt* affect binding force of Crown debts, upon the lands and goods of Crown 
"ndf, &c. (lebtQrg^ for if it be kept steadily in view, neither the Sheriff nor 
the jury will have any difficulty, as to the time to which their 
attention must be directed in finding the property. Debts of 
record bind the debtor's lands, from the time of his becoming 
debtor to the Crown, and this by the common law. Debts not of 
record bind his lands, from the time they are entered into, by the 
33 Hen. 8, c. 39, s. 50.* At common law (and the Crown is not 
affected by the Stat, of Frauds), the goods of the debtor are bound 
from the teste of the writ.** 

On receipt of the writ, the Sheriff issues his summons to the 
defendant, and to all his debtors, to appear and disclose the nature 
of their property, debts, &c. ; likewise, to all other persons, on 
pain of attachment, who can give the required information. He 
also summons a jury of twelve men, as in other cases.*^ l*he 
capias clause is not usually enforced. If enforced, he cannot be 
admitted to bail ; the statute of bail bonds not extending to 
the Crown. And a bankrupt may be arrested, during his or- 
dinary privilege, because the prerogative of the Crown is not 
affected by the Bankrupt Act.^ So, if arrested, after discharge 
under the Insolvent Debtors' Act, he will not^ on that account, 
be released from custody." Where the Sheriff had over and 
above the person of the debtor seized property more than suffi- 
cient to cover the demand, he was discharged/ A party in cus- 
tody under this writ was allowed voluntarily to escape, but was 
retaken, and restored into the same custody, and under the same 
writ : held, that he was rightly in custody, and was not entitled to 
his discharge. The foundation of this decision was, that the Crown 
is not affected by the laches of its own oflicers.s What is meant 
by lands, tenements, goods, and chattels, needs no explanation. 
But a word or two as to his debts. They comprehend money in 



How ex' 

ecuted. 



Arrest. 



What may 
be seized. 



* Ante, p.l68 : and see Reg. r. Sllit, 
4 Ezch. 652 ; 6 ib. 924, where an 
attempt was made to defeat the Crown 
by exercising a power of appointment 

»» Oiles V. Orover, 9 Bing. 186 ; ante, 
p. 160. 
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^ Ex parU Temple, 2 Rose, 22. 
• Rex 7. Seton, 8 Price, 671 ; Beg. 
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' Jtex ▼. Kinnear, 8 Price, 686. 
■ Reg, ▼. JRmton, 2 Bxch. 216. 
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the defendant's possession ;^ debts by simple contract^ or by spe- 
cialty, although not due, the Sheriff must seize.* Any one is in 
privity with the Crown who knows that the money which he 
receives is the money of the Crown. ^ It seems, that on an extent 
in chief, the Crown may seize debts found to be due to its debtor 
ad infinitum ; but, on an extent in aid, not beyond the third degree^ 
counting the Crown debtor as one of the degrees.® The Crown 
cannot avoid an equitable mortgage ; ^ or the lien of a factor ; " or 
of a wharfinger ;^ or abondfide assignment in trust for creditors ;S a 
mortgage, or pledge ;^ or any other similar assignment, or charge, 
upon the goods before the process of the Crown attaches. But 
they may be taken, subject to such liabilities as the debtor has 
created. So things in custodid legis by distress,** or under 2l fieri 
facias} before sale, may be taken under this writ, for no inception 
of an execution can bar the Crown. 

Tlie Sheriff has no power, by virtue of this writ, to levy or Sheriff can 
receive the debts, found on the inquisition. He is merely to seize ®"^y •***•' 
them. The seizure is merely nominal ; the finding, through the"®* 
medium of the jury, is the seizure — it is a seizure in law. The 
seizure is the inception of the execution, delivery under a liberate 
being the completion, analogous to the sale under &Ji.fa.^ 

The Sheriff must, as to witnesses, questions, &c., conduct the Inquisition, 
inquiry properly, otherwise the Court will quash the inquisition.* 
The inquisition may be adjourned, or another holden before the 
return day of the writ, to find property not found by the first ; in 
which case, both inquisitions are returned to the Court. 

An immediate extent, and an extent in chief, in the second or in Several 
any degree, are to be satisfied before an extent in aid of a prior ^^» P"®" 
teste ; °* inter se, according to their teste.** " y « • 

Juryman's Oath.^ 

Ton shall well and tmly inquire what lands and tenements and of what yearly 

value C. Z>. had in my bailiwick on the day of in the year of the 

reign. of her present Majesty on which day he was found indebted to her Majesty 
or at any time since and what goods and chattels and of what sorts and values and 
of what debts credits specialties and sums of money the said C. D. or any person 
or persons to his use or in trust for him now hath or have in my said bailiwick and 
that you appraise such goods and chattels so that I may extend seize and take the 
same into her Majesty's hands until her Mi^esty shall be fully satisfied the sum of 

£ due to her Majesty upon an extent directed to me tested the day of 

in the year of her reign. 

So help you God. 

• West, 172 ; 1 & 2 Vict c. 110. ^ RexY. CoUon, Parker, 112 ; West, 

^ Reg. V. Adams, 2 Exch. 299 ; Rex 116. 
V. Ward, ib. 801, n. * Giles v. Orover, tuprd. 

« West, 303 ; sed vide, R, v. Lushr ^ Ib. 

iuffton, 1 Price, 94. * Rex v. Bickley, 8 Price, 454. 

^ Casberd v. Att.-Oen. 6 Price, 411. " Rex v. Larking, 8 Price, 683. 

« The King v. Lee, 6 ib. 869. " Reg, v. Quash, Parker, 281 ; West, 

f The Xing v. Humphrey, 1 M'Cl. 8r 118. 
T. 173. ^ For affirmationf, see ante, pp. 69, 

« Giles V. Grover, 9 Bing. 189; 70. 
West, 116. 
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Return.^ 



The within-named C. />. is not found in my hailiwick. The residue of the exe- 
cution of this writ appears in the inquisition hereto annexed. 

The answer of &e. 

InquUitionJ* 

W. (to wit) An inqiiiiition indented taken at the house of known by the 

name or sign of the in the said county the day of in the 

year of the reign of our sovereign lady Victoria by the grace of God of the U. E. 

of Oreat Britain and Ireland Queen defender of the faith &c. before me 

Sheriff of the said county by virtue of H. tf.'s writ of extent to me directed and 
to this inquisition annexed on the oaths of A* B. [here naiM ike twelve jwnn] 
honest and lawful men of my bailiwick who being chosen tried and iwom on their 

oath say that C. D, in the said writ named on the day of in the year 

aforesaid that is to say at the time of issuing the writ was possessed of the 
goods and chattels following that is to say \here state the goods] as of his own goodi 
and chattels and the said jurors do appraise and value the same at the sum of 

£ ; all which said goods and chattels I the SMd Sheriff have seiesd and taken 

into H. M.'s hands : And the jurors aforesaid upon their oath aforesaid further lay 

that of &c. was on &.C. indebted to the said 0. D. in £ for &c. and 

that of &c. was on tec. indebted to the said C, D. in £ for Ac. all 

which said debts sum and sums of money I the said Sheriff have taken and 
seiaed into H. M.'s hands : And the jurors aforesaid upon their oaA aforasaid 

further say that the said C, Z>. on the day of ▲. D. was 

seised in his demesne as of fee of and in &c. with the appurtenances thereto 

belonging situate and being at in the parish of in the said county and 

in the occupation of of the clear yearly value of £ in all issues beyond 

reprizes which I the said Sheriff have seised and taken into H. H.*s hands ; and that 
said C, IX hath not any other or more goods or chattels debts osedits specialties or 
sums of money or any other or more lands or tenements in my bailiwick to the 
. knowledge of the said jurors which can be extended appraised or seized into her 
Majesty's hands. In witness whereof as well I the said Sheriff as the said 
jurors to this inquisition have set our seals the day year and place above-men- 
tioned. 

J.B. 

as.kc 

Poundage, As the SherifTs power, uoder this writ, is not to sell lands and 
&c* goods, but simply to seize ; and as his power, on an extent against 

the Crown debtor, is not to collect or levy the debts due to him, 

but simply to seize^ it follows, that he is not entitled (even if he 

should receive such debts) to poundage.^ 
On the return of the extent, a rule or order is entered on the 

back of it by the prosecutor's clerk in Court. *' If no one shall 



* The Sheriff may return non est in- other lands is bad, Brownl. 87. 

tvn^tM, and that the debtor hath no goods ^ See anJte, p. 199. If landSf &e., 

or lands, Dalt. 284 ; or cept corpus, and are taken, they must be properly de- 

the seizure of the lands, ibid. ; or that scribed ; and it should appear now they 

the debtor is a clerk, ibid.; or that came to be the defendant's property, 

the lands, &c., are already extended, or So, if debts are found, it should be 

that another is in by descent, for that stated for what ; as for goods sold, 

they are not to be put out of possession money lent, &e. ,* if bills or notes, their 

without a scire facias, Fitz. Bet 11-2; dates, by whom drawn, accepted, in- 

or that a third party has possession of dorsed, &c., should appear, and how 

the goods : see Reg. v. Av4tin, 10 M. & they became the debtor's property. 

W. 692. A return that he has delivered « Tidds Fr. 1057. 
such Unds without saying there are no 
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appear and claim the property of the goods, &c., mentioned in the 
inquisition on or before that day se*nnight, a writ of venditioni 
ea^otias shall issue to sell the same."^ If no one appear within 
the time specified in the rule, the writ issues without any motion 
in Court. The debtor is entitled to notice of the intended sale.^ 



Weit, on EztenU, 174. ^ See The King j. Mara, 2 Price 165. 
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CHAPTEB VI. 

ACTI0H8 AQklSST HI0H 8HS&IFF. 



Sectiok I. 



As applied to the High Sheriff aod his officers, the maxim re- 
spondeat superior prevails to the fullest extent; it approaches 
well nigh to an universal truth. For all civil purposes, the law 
regards them as ome. He is answerable civiHter but not crimu'> 
maiHer, for the acts of his bailiff, is the language of the books. 
This is explained to mean, that he may be fined, and amerced, or 
be mulcted in damages, but not imprisoned or indicted.* The 
relation between them has been sometimes compared to that of 
master and servant ; sometimes to that of principal and agent 
To a certain point, the comparison may be just — to that where it 
b lost sight of in the stern requirements of public policy ; but 
beyond this there seems neither similitude nor analogy. Whether 
the nature of the duties he has to discharge towards the world, or 
his relation to the Court, or the security he takes, or is supposed 
to take, from his officers, casts upon him a different or more 
enlarged responsibility, is difficult to determine — perhaps, in a 
Extent of practical view, needless to determine ; for if anything in law can 
"^ be said to be settled and agreed upon, it is, that the maxim of 

respondeat sttperior ranges over the whole field of civil remedies, 
and ceases only to apply to the Sheriff for the acts of his officers, 
where the criminal boundary begins. Thus, he is liable, not only 
for acts of negligence, but for wilful and fraudulent acts, and for 
such as might warrant even a criminal prosecution, as for extor- 
tion, and the like.^ On a penal statute, he has* been held liable at 
the suit of the party grieved, and also at the suit of a common 
informer.*^ But to charge him for the act of his officer, two 
things must occur: — 1st. The Sheriff must be acting in a minis- 
ierialf and not in a judicial capacity;^ 2ndly. The officer, for 



• Layeo€k*$ ca. Latch. 187; S. C. ^ Ibid.,- and wtt RoLpkad t. Qood- 

Voj, 90 ; AckwoTth t. Kenpe, DongL man, 8 Ad. & B. 667; SmaH t. HtJr 
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148; Saundertan t. Baker, 3 Will. « PecHdl y. Lallan, 2 T. R. 612, 
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Woods Y. Finnie, 7 Bzch. 872. TinsUy y. Jfattau, M. & M. 62 ; Tumno 
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whose conduct he is sought to be charged, must be acting in 
execution of an authority received from the SherifT.* Thus, 
i^'here the bailiff was originally authorised by the Sheriff's 
warrant to execute process, and, upon it, he entered and seized ; 
afterwards, a supersedeas came, and was duly served on the 
bailiff, and a demand of the goods made upon him; it was 
held that, for the conversion of the bailiff, after the supersedeas, 
the Sheriff was not liable, being an act done not under the Sheriff's 
authority^ hut in defiance of t/.^ So when the bailiff, in executing 
a ca. sa., receives the amount of debt and costs (as he is not 
authorised to do it), the Sheriff is not liable for the consequences.* 
If a fi. fa. be issued against the goods of C. D., and the bailiff, 
by mistake, seize the goods of E. F., the Sheriff is liable, for the 
bailiff is acting in execution of, or, bs the books happily express 
it, under colour of an authority from the Sheriff.** For the same 
reason, if an arrest be made by the bailiff after the return day of 
the writ ;* or an arrest be made under &fi.fa,, and the like»^ 

It is a familiar rule, that a servant or deputy is not personally 
chargeable for neglect of duty, only for acts of misfeazance. By 
the same rule, neither can an Under-slieriff nor a bailiff be per- 
sonally charged for any nonfeazance, or neglect of duty ; for such 
things the superior alone must answer. But the servant in the 
one case, and the officer in the other, may be personally sued for 
any act of misfeazance Ji For instance, if a bailiff, who has a 
warrant from the Sheriff to execute a writ, suffer his prisoner by 
neglect to escape, the Sheriff shall be charged for it, and not thi^ 
bailiff. But if the bailiff turn the prisoner loose, the action may 
be brought against the bailiff himself. 

The maxim — omnis ratihabktio retrotrahitur ei mandate iequk*- 
paratur — applies to the Sheriff as well as to any other person. 
But he cannot be made a trespasser by relation ; for although a 
fiction of law may give a right, it cannot create a wrong.^ 

As the Sheriff is so far above the drudgery of his office as Bdation 
seldom, if ever, of himself, to take an active part in it ; add to between 
this, the necessity by law to appoint an Under-sheriff and deputies ^^ ^^f: 
for certain purposes, it is of great importance to ascertain the "ffi^en. ^ 
relation between him and his officers, and that between them and 
the world at large. This has been already done in part,^ but it 
may be well to repeat here, that the Under-sheriff is the general 
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deputy of the High Sheriff for all purposes, within the scope of 
his office ; and that a bound bailiff is only the High Sheriff's 
servant or agent to do his bidding in a particular transaction: 
that is to say, he is the special officer of the High Sheriff for the 
individual occasion, wherein he is employed, and for that indi* 
vidual occasion only. This distinction, kept steadily in view, will 
explain many things apparently difficult, more especially the effect 
o{ admissions accompanying some official act, and brought forward 
to show the privity between them. 

It is usual, indeed universal, for a warrant in writing to be 
granted to the bailiff; but, with the exception of a precept \n 
nature of a withernam^ there does not appear to be any ob- 
ligation upon the Sheriff to grant a warrant or precept in 
How writing. A parol command seems, in all cases, except as afore- 

proved. g2iid, sufficient in law to create authority. Now, seeing that an 
agent's authority, to do a particular act, is in writing; seeing, 
also, that the rules of evidence require the best, or rather the 
highest degree of evidence the matter admits of, to be produced, 
such written authority or warrant should be produced, on an issue 
involving the question of authority or no authority. The war- 
rant, after execution, is either retained by the officer, or returned 
to the office whence it issued. When retained, a sub, due, tec. 
must be served upon him. When returned, a notice to produce 
must be given, and secondary evidence of it will be admissible* 
in the event of its non-production. Where it had been returned 
by the bailiff to the Under-sheriff, the Sheriff still being in office, 
it was held that a notice to produce, served upon the attorney of 
the Sheriff, was sufficient.^ Where the bailiff had given the war- 
rant to a third person, and it could not be found, after diligent 
inquiry, secondary evidence of its contents was admitted, without 
a notice given to the defendant to produce it.*' A warrant ob- 
tained from the officer of the London agent of the Sheriff is 
sufficient to connect the Sheriff with the acts of the officer exe- 
cuting it.^ Where they proved him to be a bound-bailiff, and 
produced and proved a paper, received from him purporting to be 
a copy of the warrant, it was held insufficient.^ And it has been 
held insufficient to produce an examined copy of the warrant, 
with the bailiff's name indorsed on. it, though the Sheriff had 
returned cepi eorpus.* So where an examined copy of the writ 
and return, with the bailiff's name written on the margin, was 
produced, the evidence was considered defective.^ But, in an 
action for not arresting, the privity was held sufficiently established 
by a person belonging to the Sheriff's office, who had indorsed 
the bailiff's name on the writ produced.c^ In another case, evi- 
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dence of a like kind was given and held sufficient ; in the latter 
case, however, it was in evidence, that it was the custom of the 
office to indorse upon the writ the name of the bailiff who was to 
execute it.* So where an examined copy of the writ, as returned 
by the Sheriff with the officer's name indorsed, was produced, 
and the writ was shown to have been executed by a person of 
that name, and that the custom of the Sheriff's office was to grant 
a warrant to the officer whose name was indorsed on the writ, or^ 
if not, to strike the name out, and insert that of another officer, 
the evidence was held primd facie sufficient to fix the Sheriff.'* 
So, where it was proved that a bail-bond, which had been exe- 
cuted and delivered to the bailiff, had been returned to the 
Sheriff's, and that he had returned cepi corpus, the agency was 
held sufHciently established.*^ So, where a paper was produced 
from the Sheriff's office containing an order to the bailiff to give 
the necessary instructions for making a return to the writ in 
question, and containing his answer, the privity between the 
Sheriff and the bailiff, as to the execution of the writ, was held 
sufficiently established.^ Where the bailiff proved he had seized 
under a warrant brought to him by one who said it came from 
the Sheriff's office, and that he knew the handwriting in it, but 
had since lost it, the evidence was held sufficient.* So, where the 
plea admitted the officer, who arrested, to be the agent of the 
defendant for that purpose, it was held unnecessary to produce 
the warrant.^ When it is necessary to prove the writ, the war- 
rant reciting the writ seems not to be evidence of it.s 

The Under-sheriffs admissions, he being the general deputy of Admiitiom 
the High Sheriff, are evidence against the Sheriff, without pre- *>^ officersi 
vious proof of his authority in the particular transaction.^ A 
bound bailiff's, he being an officer in the particular transaction, 
and in that alone, are inadmissible, until the connection between 
him and his superior is established by the warrant or otherwise ; 
and even then his admissions will be evidence only in the same 
manner, arwi to the same extent, as those of any other agent.* 
Again, it is not every admission that will affect the Sheriff; thus, 
the admissions of the Under-sheriff must accompany some official 
act done, or they must tend to charge himself, otherwise they will 
not affect the Aheriff.'^ An Under-sheriffs letter, produced by the 
plaintiff to affect the Sheriff, was held to be evidence of the facts 
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therein stated^ which tended to excuse hini«^ The bailiflTs general 
conversation with any indifferent person is not evidence against 
the Sheriff.^ Declarations made by a bailiff while tlie debtor is 
in his custody are admissible against the Sheriff for an escape*^ 
So in an action against the Sheriff for a false return toa writ, what 
was said by the bailiff, to whom the warrant under it was directed, 
when asked by the plaintiffs attorney before the return of the 
writ, why he did not execute it, is evidence against the Sheriff.^ 
Declarations made by the officer whilst in possession under ^Ji*/a^ 
after the return of it, are evidence against the Sheriff.* So, when 
the Sheriff had used the affidavit of his officer on an interpleader 
motion, the affidavit was used against him, although the deponent 
was in Court, and not called/ So the declarations and acts of a 
replevin Clerk, at the time of his taking the bond, were admitted 
as evidence against the Sheriff, though there was no proof, except 
from those declarations and acts, that he was a replevin Clerk at 
the time.( If an execution creditor has indemni6ed the Sheriff, 
what he says is evidence in an action of trespass against tlie 
Sheriff for taking the plaintiffs goods under an execution against 
a third person.^ Whenever tlie law places the Sheriff, because of 
his laches, in the place of the debtor, as regards the creditor, the 
debtor's admissions will affect the Sheriff ; * for instance, in an ac- 
tion against the Sheriff for an escape on mesne process, an admis* 
iion by the defendant in the former action^ as to his liability, 
is evidence against the Sheriff.^ 
How Sheriff The execution creditor, to justify his taking body or goods 
®v^ to under process, must show the judgment and writ/ When the 
P^<^ plaintiff is other than the execution debtor, the Sheriff or his 
officer must show both judgment and writ."^ When the execution 
creditor or debtor sues either the Sheriff or his officer, the writ 
alone is sufficient. 

Where an officer for whom the writ or warrant would of itself 
have been a justification, joins in pleading with the party, who 
can only defend himself on the validity of the judgment or pro*- 
ceeding, he, the officer* stands or &lis by the entire plea.*^ 

No writ of execution, except an eUgii, need be returned ;* and 
therefore a Sheriff, justifying under one, need not, in general, 
show their return ; the distinction being, in this respect, between 
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a jastifieation under mesne and final process.* This is the general 
rale ; but if any ulterior process in execution against the goods 
be indispensable, to complete the justification, then it may be ne- 
cessary to show to the Court the return of the prior writ, in order 
to warrant the issuing of the other.* 

A Sheriff may justify under a writ, though it be irregular. *» 
The Sheriff is not entitled to any notice of action ; for by the Notioe of 
law of Entfland, bringing an action is a sufficient demand and ^^^^ 
notice, and, whenever the contrary is the case, it is and must 
be matter of legislative enactment.^ 



Section II. 
F0& ACTS OF TRESPASS. 



For any wrong done by the Sheriff, acting judicially^ no action 
will lie against him, though it be done maliciously. In such a case, 
however, he may be punished by criminal information or indict- 
ment.** But for any wrong done by him or his officers when act- 
ing ministerially, the law obliges him to make compensation in 
damages to the party injured. 

The general principles of the Sheriff's liability for the acts of 
his officers have been already explained ; but, it may be conve- 
nient for practitioners to have collected a few instances of what 
formerly would have been classed under the general name of 
trespass. Thus, when the process of a superior or inferior court 
has been misapplied, as if A. or his property be taken upon pro- 
Cess against B. or his property, the Sheriff is a trespasser.^ 
So if process be abused, as if he break open an outer door, or 
arrest out of the bailiwick, or after the return day of the writ;^ 
or execute ajl, fa. after notice of allowance of a writ of error ;^ 
or detain a party on a ca. sa. after he tenders the debt and 
Costs ; or after notice from the plaintiff that he has released the 
debt ;^ or retake one after a voluntary escape on a ca, sa.; ^ or if, 
after directions from the plaintiff not to execute the writ, he does 
execute it ; < or seize under a fi. fa. fixtures of the defendant, 
being the freeholder, he is liable as a trespasser ; so where after 
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seizure and sale by auction of cbattels real under a fi* fa,^ the 
Sheriff remained in possession an unreasonable time for the fur- 
ther execution of the writ.* So when he continues in possession 
of goods more than a reasonable time, he becomes a trespasser.^ 
No action will lie against him or his officer for arresting a party 
permanently or temporarily privileged from arrest, though done 
with a knowledge of the fact, and from malicious motives.^ So 
he is justified in taking a defendant in execution under a writ 
which pursues the name in the action on which the judgment has 
been obtained, though that be not the defendant's proper name.^ 
If father and son bear the same name, and a writ of fi, fa. 
issue against the son, without the addition of the younger^ primd 
facie the father is intended ; but this primd facie intendment 
may be rebutted, and the Siieriff made liable for taking the 
father's goods, by showing that the judgment was obtained and 
the writ issued against the son/ 

Deelantion. The form of the declaration (in the framing of which few, if 
any, difficulties can well arise since the '* Common Law Proce- 
dure Act," 1852) necessarily depends upon the nature of the 
wrong complained of, that is to say, whether it be a wrongs 
to the person, to the personal or to the real property of the 
plaintiff. For instance : — That the defendant broke and entered 
a certain dwelling-house of the plaintiff, situate, &c., (or certain 

land of the plaintiff, called , &c.,) and there seized and 

carried away, to wit, &c. ; and the plaintiff claims £ . Or 

that the defendant seized and laid hold of the plaintiff and car- 
ried him to prison, and kept him there imprisoned for — — hours. 

Pltaa. And the plaintiff claims £ . By the new pleading rules of 

Hil. T. 1853, it is provided that " in actions for torts the plea of 
Not Guilty shall operate as a denial only of the breach of duty or 
wrongful act alleged to have been committed by the defendant, 
and not of the facts stated in the indictment, and no other de- 
fence than such denial shall be admissible under that plea ; all 
other pleas in denial shall take issue on some particular matter 
of fact alleged in the declaration. AH matters in confession and 
avoidance shall be pleaded specially. In actions for taking, 
damaging, or converting the plaintiff's coods, the plea of not 
guilty shall operate as a denial, of the defendant having com- 
mitted the wrong alleged by taking,, damaging, or converting the 
goods mentioned, but not of the plaintifTs property therein.*' 

The plea of nvl possessed puts in issue the properly as well 
as the possession.^ Under this plea, the defendant may show, that 
the goods had been fraudulently assigned to the plaintiff, and that 
they were, in truth, the goods of the party against whom the writ 
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issued ;* but he cannot show under it that the assignment was 
made after the delivery of the writ to the Sheriff; that must 
form the subject-matter of a special plea ; for the assignment, if 
bond fide, passed the property, although the Sheriff may levy 
upon it, unless sold in market overt. '^ The question of fraud or 
no fraud is fbr the jury, and not for the Court.^ 

Having stated the general effect of the pleas of not guilty and 
not possessed, we must refer the pleader to books of precedents 
for pleas in confession and avoidance, at once numerous and 
stamped with authority. 

The plea of payment of money into Court, in actions of tort, 
if the declaration be specific, admits the cause of actions so spe- 
cifically stated. But when the declaration is general^ the plea 
admits a cause of action to the amount paid into Court, but ope- 
rates as an admission for no other purpose.^ 

In order to prove the fraud, declarations made by the assignor 
at the time of executing the bill of sale are admissible, as part 
of the res gestce, but not if made at another time." Where A. 
sued out a writ ot*fi,fa. against the goods of B., and the Sheriff RvideDct. 
executed a bill of sale of certain goods to A., after this B. re- 
mained in possession of the goods, and the Sheriff again took 
them under another execution against B. : held, that in an action 
brought by A. against the Sheriff for taking these goods, the de- 
clarations of B. were evidence for the defendant to show that 
A.*s execution was merely colourable.^ If he means to say that 
a deed, good as against all except creditors, is fraudulent and 
void, he must show that he represents a creditor.^ 

The evidence necessary to establish the connection between 
the Sheriff and his officer has been already pointed out.^ 

The damages recoverable in these actions are such as the plaintiff I^*™"8«*- 
can prove that he has actually sustained. Where the goods, &c,, 
are sold, and the plaintiff never regains possession, the jury may 
give their full value.' If he wrongfully seize goods which are 
afterwards taken from him by another wrongdoer, the owner 
of the goods may, in an action against the Sheriff, recover as 
special damage the amount necessarily paid to the other wrong- 
doer, in order to get them back.** 
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What pro- 
perty plain- 
tiff muft 
hare. 



Section III. 

FOE ACTS OF CONVBBSION. 

Wbat is a Conversion means an act inconsistent with the general ri^ht of 

coDTertioD. dominion in the owner of the chattel ; therefore, to maintam this 

action, the goods must be destroyed, or changed in quality, taken, 

or detained, with intent to take them to the defendant's own uae, 

or to deprive the owner of them.* 

The Sheriff, as we have seen, cannot be made a trespasser by 
relation ; but for an act of conversion he may be overreached.^ 

To support the action, the plaintiff must have had, at the time 
of the conversion, a right of property (general or special), and 
the actual possession, or the right to the immediate possession, as 
against the defendant, of the subject-matter of the suit."^ The 
bare fact of possession of a personal chattel is sufficient evidence 
of title as against a mere wrongdoer.^^ 
Pleadings. The form of declaration given by " The Common Law Procedure 
Act, 1852," (from which any other may easily be framed,) is this : — 
'*That the defendant converted to his own use [or wrongfully 
deprived the plaintiff of the use and possession of] the plaintifTs 
goods; that is to say, iron, hops, household furniture [or, as tlie 
case may 6e]." 

By the new pleading rules of Hil. T. 1853 it is provided that 
'' the plea of not guilty shall operate as a denial of the defendant 
having committed the wrong alleged by taking, damaging, or con- 
verting the goods mentioned, but not of the plaintif}*'s property.*' 
Under the plea of not guilty, not merely the Jact of conversion 
but its lawfulness is in issue.' 

Under the plea of not possessed (which is generally pleaded with 
not guilty) the Sheriff may, amongst other things, set up the jus 
teriii; in other words, that the goods at the time of the alleged 
conversion were the property of a third person.^ The property, 
as well as the possession, is in issue under it.s What has been 
said in the former section, as to fraudulent assignments, equally 
applies to the plea of not possessed in actions of this kind.^ 

It should be kept in mind that we are only writing of actions 
brought against the Sheriff; being so, it would be idle to enter 
into the question, when a demand and refusal is requisite, or when 
they amount to or afibrd evidence of a prior conversion ; for if he 
has exposed himself at all to such an action, it must needs be by 
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a direct act of conversion, as by seizure under a fi. fa.s and the 
like. How the privity or connection between him and his officers 
is established in evidence, and how far, and when, he is affected 
by their admissions, has been already explained.^ 

In this action, as a general rule, the proper measure of damages Damagei. 
is the value of the thing taken ; and, in assessing them, the jury 
are not limited to its value at the time of the conversion, but may 
find its value at a subsequent time in their discretion.^ When, 
after an act of bankruptcy, a Sheriff seizes and sells goods, and 
the assignees bring an action for the conversion, the jury may 
deduct the exjienses of the sale.^ The price, at which the goods 
are sold at a Sheriff's sale, is not necessarily the measure of 
danuiges, if the sale be wrongful ; but when the plaintiff is an as- 
signee, ai9 he must have sold the goods if they had come to him, 
juries are often induced to return a verdict for no more than the 
sum at which the Sheriff actually sold.^ The restitution of the 
goods may be shown, in mitigation of damages.^ Special damage 
may be recovered in this action, if laid in the declaration/ When 
plaintiff succeeds as to part of his claim only, the defendant is 
entitled to have the issue entered di8tributively.6 



Section IV. 

FOB EBMOVINa WITHOUT SATISFYINa YEAE'S EBNT.» 

(Stat. 8 Ann. c. 14.) 

The statute enacts " that from, &c., no goods or chattels what- 
soever lying or being in or upon any messuage, lands or tene- 
ments which are or shall be leased for life or lives, term of years 
at will or otherwise, shall be liable to be taken by virtue of any 
execution on any pretence whatsoever, unless the party at whose 
suit the said execution is sued out shall, before the removal of 
such goods from off the said premises by virtue of such execution 
or extent, pay to the landlord of the said premises, or his bailiff, 
all such sum or sums of money as are or shall be due for rent for 
the said premises at the time of the taking of such goods or 
chattels by virtue of such execution, provided the said arrears 



» AnUy pp. 228. 229. ' WiUiavis v. Great Wettirn A. C, 

»» Greening v. Wilkinson, 1 Car.& P. 8 M. & W. 856. 
626; Cook v. Barlle, 8 ib. 568. ^ See Palgrave v, Windluim, 1 Str, 

« Clarke r. i^ichoUon, 1 C. M. & R. 212 ; Hoilgeon v. Gascoigne, 6 B. & A 

724. 88; Riseley y. RyU, U M. & W. 1« 

«* Whdlehouse v. Aikinton, 3 Car. & Forster v. Cookaon, 1 G. & D. 60 

P. 344, Smallman v. Pollard, 1 D. & L. 904 

« Counten of Rutlan^s ca» 1 Roll. Cocker v, Musgrove^ 9 Q. B. 229 

Abr. 5 ; Moon v. Raphael, 2 Bing. N. Wharton t. Naylor, 12 ib. 673, as to 

G, 910. tbe general policy of tbe staUUe. 

f Daifii T. OtweU, 7 a «( F. 804 



256 ACTIOK8 AOA1K6T SHERIFF. 

of rent do not amount to more than one year's rent ; and in case 
the said arrears shall exceed one year's rent, then the said party, 
at whose suit such execution is sued out, paying the said landlord 
or his bailiff one year's rent, may proceed to execute his judgment 
as he might have done before the making of this act ; and the 
Sheriff or other officer is hereby empowered and required to 
levy, and pay to the plaintiff, as well the money so paid for 
rent, as the execution money." By 11 Geo. 4, and 1 Will. 4, c. 11, 
the statut<^ is extended to process by pone per vadios out of the 
Court of C. P. at Durham." 
Cmm with- Upon the statute of Anne it has been decided that an immediate 
in the •tar and not a ground landlord is meant.** An executor or adminis- 
"^ trator is entitled to the benefit of the statute as to arrears due to the 

testator in his lifetime.^ A trustee of an outstanding satisfied term, 
assigned in trust to attend the inheritance, is within its provisions.*' 
It extends to an execution at the suit of a defendant for costs, as 
well as to that of the plaintiff.* Goods seized under a capias 
utlagatvm are liable for a year's rent.' Under a sequestration issued 
out of the Court of C'lmncery, the landlord, it seems, is entitled to 
a year's rent.s Goods seized under an extent in aid are not liable 
to a year's rent.^ The statute is not confined to an original 
demise of entire premises, but applies as well to a sub-lessee; and 
to goods taken in execution on part of the subject-matter of the 
original demise.^ The money claimed must be due as rent ; and 
due for a year immediately preceding the execution.^ Rent sti- 
pulated by lease to be paid in advance is rent due at the time of 
the seizure, within the meaning of the statute.^ The landlord 
seems entitled to his year's rent without any deduction for pound- 
age.™ He is entitled to a full year'» rent, although he has been 
used to remit some portion of it to his tenant.'' Only one year's 
rent is to be paid, although there be two or more executions.* 
The statute is confined to rent due at the time of the taking; 
therefore, for rent which accrues after the taking, and during the 
continuance of the Sheriff in possession, no claim can be made 
upon the Sheriff: thus a Sheriff, who takes corn in the blade 
under a Ji. Ja,, and sells it before the rent is due, is not liable 
to the landlord under the statute, that is, for rent accruing subse- 
quently to the seizure and sale, although he has given notice, and 
although the corn be not removed from the premises until long 

• See Brandling t. Bairington, 6 B. * Jiex r. De Caux, 2 Price, 17. 

& C. 467. » Thurgood t. Richardson, 7 Bing. 

^ BenneCt cote, 2 Str. Bep. 787. 428. 

« Palgrave v. ]^indh4im, 1 Stn 212 ; * Saunders t. Musgrave, 6 B. & C. 

Wms. Exori. 670. 524. 

«* CoUjfer V. Speer, 4, Moore, 473. > Harrison v. Barry, 7 Price, 600. 

• Henchett v. Kimpson, 2 Wils. 140. " Oore v. Qoflon, Str. Bep. 648 ; 
f 8t, John*s Col. y. MurcoU, 7 T. B. Collyer v. Speer, 4 I. B. Moore. 673 ; 

269 ; Oi-eaves t. D'Aeastro, Bnnb 194 : Davies r. Edmond", 1 D. & L. 896. 

•ee Brandling r. BarnngUm, 6 B. & C. " WUliams r, Lewsey, 1 M. & Sc 

472. 92. 

« lb.; and Dixon r. 8mia, 1 Swantt « Dod t. /Siujfty, 2 Str. Bep. 1024 : 

467. 6 1. B. Moore, 97. * 
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afterwards.* Again, the statute contemplates a tenancy to which 
the right of distress is incident, a tenancy subsisting at the time of 
the execution ; therefore, no claim can be made upon the Sheriff 
for rent which has accrued due since the day of the demise laid in 
an ejectment for the same premises ; for, by bringing ejectment, 
the landlord treats him as a trespasser and not as a tenant.^ The 
statute applies only to cases where the judgment creditor claims 
adversely to the landlord, and not where the execution is sued out 
at the instance of the landlord himself.^ The landlord has a right 
to his year's rent whether the goods be his tenant's or not ;^ for 
instance, where under a writ o£ Ji, fa, the Sheriff levied on, and 
removed goods, not the property of the judgment debtor, the 
owner recovered by action the whole proceeds of the levy. Be- 
fore the removal of the goods from the premises on which they 
were, the Sheriff had notice of a year's rent being due^ which he 
did not pay : held, notwithstanding the Sheriff had paid the whole 
proceeds of the levy to the owner of the goods, that he was liable 
under this statute for removing the goods without paying the 
rent.** 

In order to make the Sheriff liable, he must know of the land- Notice of 
lord's claim, before removal. Express notice is not required by iMdJord** 
the statute;^ the notice, usually given to the Sheriff, is only for *^™' 
the purpose of establishing his knowledge of the landlord's claim ; 
and if that knowledge can, by any other means, be brought home 
to him, at any time before he has parted with the money, he will 
be compelled to pay the rent.8 If the execution be overreached 
by a petition in bankruptcy, the Sheriff, in an action by the 
assignees, can only, it seems, avail himself of payment to the land- 
lord, by proving that it was made before the filing of the petition, 
and without notice of a prior act of bankruptcy.^ 

A bill of sale is not a removal of the goods within the meaning Bill of aale. 
of the statute. ^ 

It may happen, that the goods on the premises are insufficient Where not 
to satisfy the year's rent ; if so, he should withdraw. If he •ufficient on 
choose to sell, the Court will not stay proceedings, in an action J[^"jy^^, 
against him^ on paying over the proceeds of the sale.^ If the i^^^ ^^ 
execution creditor (upon notice) refuse to satisfy the landlord's 
claim, the Sheriff must not proceed to a sale, but withdraw and 
return the facts. ' 



* Owilliam v. Barker, 1 Price, 274 ; ' Andrew* t. Dixon, 3 B. & A. 645; 

Hoskint v. Knight, 1 M. & S. 245. RiseUy v. Ryle, 11 M. & W. 16. 

A landlord may now, by the 15 & ' Ai-niU v. Oamett, 3 B. & A. 442 ; 

16 Vict. c. 25, distrain upon growing Andrews v. Dixon, 3 B. & A. 646 ; 

crops for one year's rent, even while Collyer v. Speer, 2 B. & B. 67. 

they are in custodtA Ugis. Ante,p, 384. ^ Lee v. Lopes, 15 East, 230. 

^ Hodgson v. Oascoign^, 5 B. & A. ^ Smallman t. Pollard, 1 D. & L. 

88 ; RiseUy v. RyU, 11 M. & W. 16. 904. 

" Ibid. k foster v. Hilton, 1 DowL 85 : and 

^ Taylor y. Lanyon, 6 Bing. 536. tee 2 B. & Ad. 418. 

« Forster y. Cookson, 1 G. & D. 81. » Coektr y. Musgrove, 9 Q. B. 234. 
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PlMf. 



ETideiioe. 



JUmedjhy The landlord's remedy against the Slieriff is» — 1. By action on 
landlord. |],e statute.* 2. By motion to the Court. An actioa for money 
had and received will not lie against the Sheriff for the year's 
rent, neither before nor after the sale.^ 
Declaration. The declaration states the nature or terms of the subsisting 
tenancy*^ — the arrear of rent — the levy — notice before re- 
moval — ^and breach of duty — viz. the reroovinjir the goods and 
chattels without paying or satisfying the plaintiff the arrears of 
rent. 

The wrongful act alleged is not the original taking, but the 
removing wiUiout satisfying the rent. The plea of " not guUiy " 
therefore, as at present restricted, simply puts in issue the fact 
of removal without satisfying the year's rent : if intended to be 
disputed, the terms of the tenancy — arrears of rent — the levy — 
notice, &c., must be denied, and all matters in confession and 
Avoidance specially pleaded. 

It is enough to show that some goods were removed; the 
plaintiff need not show that enough to satisfy the rent was not 
left.** To prove the rent due (if denied), the tenant himself is 
a competent witness. In Harrison v. Barry ^^ it was held 
sufficient to prove the occupation by the tenant, and that it was 
for the Sheriff then to show that the rent had been paid. The 
landlord is a competent witness. If the rent be due under a lease 
it must be produced.' 

The damages are not limited to the amount produced by the 
sale.0 

The motion to the Court is an application to the equitable juris- 
diction of the Court, to have restitution, to the amount of the 
goods sold, if less than a year's rent ; if more, then to have so 
much as will satisfy a year's rent. Indeed, this seems to be the 
only remedy (independently of its being a more speedy one under 
any circumstances) when the removal takes place before notice of 
there being rent due ; for, upon motion, the Court will give relief 
to the landlord, at any time while the proceeds remain in the 
Sheriff's hands.^ 



Motion to 
theConrt. 



» Banham t. Bullocl, 2 P. & D. 24 1 ; 
Reid V. Poyntz, 8 Dowl. 410. 

»» Green ▼. Auttin, 8 Camp. 260. 

« See J5mtoir v. Wi-igkl, 1 Smith's L. 
C. 824. 

<• Collyer v. Speer, 2 B. ft B. 67. 

• 7 Price, MO. 



f Auguilien t. ChaUit, 1 Exdi. Bef. 
279. 

* Foster r. Hilton, 1 Dowl. 38; Col- 
vert V. Joliffe, 2 B. & Ad. 420. 

^ Amitt T. Gamett, 3 fi. & A. 442 ; 
anU, p. 287. 
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Section V. 
FOR NOT ARRBSTINO. 

A Sheriff is bound ex officio to know the person of every one in 
his county.* He must h'kewise execute every writ in a reasonable 
or convenient time ; and in the most effectual way.* Hence it 
follows, that if a party against whom he holds a writ, does not 
abscond, but continues in the daily exercise of bis usual occu- 
pation^ appears publicly as usual, is visible to every person that • 
comes to him about business, and the bailiff neglects to arrest 
him upon proof of these facts, without proof of express notice to 
him of such information as would enable him to identify and 
arrest the party, the Sheriff is liable in damages for a breach 
of duty.* 

If the Sheriff, having a writ of execution delivered to him, 
unnecessarily delay putting it in force, an action lies against him, 
at the suit of the execution creditor, though no actual pecuniary 
damage has arisen from the default.** As regards a writ o^ capias; 
it is equally the duty of the Sheriff, to arrest on the first oppor- 
tunity, and an action will lie against him, even before the return 
day of the writ, if made returnable on a day certain, provided 
some actual damage has resulted to the plaintiff: a default, after Declaration 
the writ is returnable, implies legal damage. 

The declaration (if the wrongful act have taken place on mesne 
process) should state the cause of action, the writ of summons at 
the suit of the plaintiff, the judge's order, issuing of capias, deli- 
very to the Sheriff, the debtor's being within the SherifTs baili- 
wick, and that a reasonable time bad elapsed for making the 
arrest, but that defendant had not done so ; that the month had 
expired, and still in default; the special damage. If on final 
process (the order, writ of summons, and capias, will, of course, be 
omitted) the declaration should state the judgment, delivery of 
writ, &c.; special damage must also be alleged, if the facts warrant 
the allegation, although not indispensably necessary for the main- 
tenance of the action.^ It is usual to add other counts, as for an 
escape, and the like: this, of course, depends on circumstances, Pleai. 
which cannot be, a priori^ determined. 

The breach of duty or wrongful act bere alleged is, the not 
arresting within a reasonable time ; if the cause of action, writ, 
delivery, or any other material averment be also in dispute, it 
must be denied, and all matters in confession and avoidance — 
in excuse or justification — ^must be specially pleaded. 



• AwU, p. 171 ; and Bechford r. Mon- US ; Wylie v. Bweh, 8 G. «t D. «86 ; 

<<^rti«, 2 Bsp. 475 ; Eowden v. Standuh, Cti/lon y. Hooper, 6 Q. B. 47«. 

6 G. B. 509. <" Williami v. Onffithi, d V. k t. 

b RandtU t. WMU, 10 Ad. & B. 449. 
719; WUliafM y. Afottyn, 4 M. & W. 
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EridMice. As regards the existence of the cause of action, the same evi- 
dence tiiat would be sufficient if the action had been simply 
between A. and B. (the debtor and creditor) will be sufficient as 
* against the Sheriff. An admission by the debtor is sufficient.* 

If the issuing of the capias be in question it is thus proved: if 
returned and filed, by an examined copy ; if not returned, notice 
to produce should be given to the SherifTs attorney ; and upon 
proof of the service of the notice, and of the delivery of the writ, 
and that search has been made at the treasury for the return, 
secondary evidence will be admissible; the secondary evidence 
will be supplied by a clerk, or by any one who can speak to the 
facts. The indorsement of non est inventus on a writ of ca. sa. is 
evidence of delivery.^ The production of a bill of sale, reciting 
these facts, will also be good evidence as against the Sheriff of the 
facts so recited.^ A bound-baihff may prove that he endeavoured 
to make the arrest. It is usual, for the purpose of evidence, to 
give the bailiff notice where the debtor is to be found: if not 
done, and we have seen for the maintenance of the action that it 
need not, persons must be called who can of their own knowledge 
say that the debtor was to be seen as usual, and continued, after 
the delivery of the writ to the Sheriff, in the daily exercise of his 
usual calling. 

Bamagei. The measure of damages, for such default, is not necessarily 

the whole debt ; but such a sum as the jury may consider equiva- 
lent to the real loss. If there has been no actual loss, still, in the 
case of final process, the plaintiff must have nominal damages. 
If there has been no actual loss, in the case of mesne process, he 
must fail ; he is not entitled even to nominal damages.^ 



Baclaiation. 



Section VI. 

FOB NOT ASSIQNIKa BAIL-BOND. 

BAiL-bonds were not assignable at common law ; but now, if one 
be taken upon process at common law, the Sheriff is bound by 
the statute of 4 Anne, c. 16, s. 20, on the request and cost of the 
plaintiff, or of his attorney, to assign it ; if he refuse to do so, he 
is liable, in damages, for the consequences." Since the 1 & 2 Vict, 
c. 110 (the capias being wholly collateral), the taking an assign- 
ment of the bail-bond no longer affects the right of the plaintiflT to 
proceed in the original action.^ 

The declaration should state the debt, the writ of summons, the 



* GiMnm ▼. Coggon, 2 Camp. 188 ; 
Roaera ▼. Jone$, 7 B. & C. 86. 

^ BlaUh V. Arehw, Cowp. 63 ; Stark. 
Et. 1009. 

* Woodward y. Larking, 8 Esp. 286. 
<i ClifUm y. Hooptr, 6 (). B. 468. 



• See Potteme y. ffantofi, 2 Wma. 
Saund. 61. 

f Betts v. Smyth, 2 Q. B. 118 ; Reg. 
y. Sheriff qf Montaomeryihire, 9 M. ft 
W. 448 ; 2 Wma. Saimd. 61, n. 
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order, capias, delivery of it to the Sheriff, the arrest, the taking of 
the bail-bond, the non-com ph'ance with its terms, and its con- 
sequent forfeiture, the request made to the Sheriff to assign it» 
offer to pay the costs, and breach of duty. It is usual to add a 
count for an escape, to guard against the event of a bail-bond not 
having been taken. 

The breach of duty or wrongful act, here alleged, is the refusal 
to assign the bail-bond. The plea of not guilty, therefore, simply piea. 
puts in issue that fact ; any other material averment in the* declara* 
tion, if disputed, must be denied ; and all matters in confession 
and avoidance, in excuse or justification, must be specially 
pleaded. 

The evidence necessary to prove the matters of inducement, if Byidence. 
denied, has been sufficiently detailed in the preceding section. 
To show the demand, refusal, and tender of costs of assignment, 
the person who acted in the matter should be called. If the 
giving the bail-bond be in issue, notice to produce it should be 
given, and the service of such notice proved to let in secondary 
evidence. 

The plaintiff^ it would seem, is entitled only to such damages as Damages, 
he can prove he has actually sustained. 



SSCTIOK VII. 



POB. CAERYINa TO TAVERN, WITHOUT CONSENT, OR TO PRISON 
WITHIN 24 HOURS. 

As appears by the preamble of the 32 Geo. 2, c. 28 (1759), so 
gri( vous and oppressive had the conduct of gaolers and inferior 
officers, in the execution of process for debt, become towards their 
prisoners, that the legislature felt bound to interfere, and protect 
them. With this humane intent, it was enacted (amongst other 
things), ** That no Sheriff, undersheriff, bailiff, serjeant-at-mace, 
or other officer or minister whatsoever, shall, at any time or times 
hereafter, convey or carry or cause to be conveyed or carried any 
person or persons by him or them arrested or being in his or 
their custody, by virtue or colour of any action, writ, process, or 
attachment, to any tavern, ale-house, or other public victualling 
or drinking-house, or to the private house of any such officer, 
or minister, or of any tenant or relative of his, without the free 
and voluntary consent of the person or persons so arrested or in 

custody^ nor" shall carry any such person to any gaol, 

or prison, within twenty-four hours from the time of such arrest, 
unless such person or persons so arrested shall refuse to he carried 
to some safe and convenient dwelling-house of his her or their own 
nomination or appointment, within a city, borough, corporation oir 
market town, in case such person or persons shall be there 
arrested, or within three miles from the place where such,> arrest 
shall be made, if the same shall be out of any city, borough, 

R 
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' corporatioD, or market town, so as such dwelling-house be not 
the house of the person arrested, and be within the county, riding, 
division, or liberty, in which the person under arrest was arrested; 
and then, and in any such case, it shall be lawful to and for any such 
Sheriff or other officer or minister, to convey or carry the person 
or persons so arrested, and refusing- to be carried to such Maft and 
convenieni dmellimg-'house as aforesaid, to such gaol or prison as he, 
she or they may be sent to by virtue of the action, writ or process 
against him, her or them." Penalty 50/« (over and above such 
penalties or punbhments as he or they shall be liable unto by the 
laws now in force). 

A refnasl. A refusal is a condition precedent to the right of the officer 
to take his prisoner to gaol within twenty-four hours (irom the 
time of the arrest. Now, a refusal may be in many ways; a 
prisoner may nominate, and then refuse to go ; or, he may refuse 
to nominate, or he may nominate and go, and then refuse to stay.* 
A mere omission, or neglect to do an act, is not a refusal (the 
word implies sometliing more); neither is a mere submission.*^ In 
one case, the officer said, " You will go with me to the Granby;" his 
prisoner said, " Very well:" and it was held not to be a refusal, 
within the meaning of the statute ; it was but a mere submission 
to the will of one who did not give him, at least inform him that 
he had a choice of place for a limited time.*^ In another, the 
prisoner said to the officer, *^May not I be taken to a spunging- 
house?" and held insufficient.^ The party arrested must be distinctly 
informed of his right of option before he be conveyed to prison. 

The place With respect to the place nominated ; it is clear that the officer 
has a right to exercise his judgment as to its safety and con^ 
venience, otherwise a house might be nominated where a rescue 
was easy. The words safe and convenient dwelling-house are to 
be understood therefore as safe and convenient for the Sheritf, 
•not for the prisoner.* Again, an officer is not bound to take a 
prisoner to any house he may wisii to go to for any purpose 
hiM caprice may dictate, as to an attorney to consult him ; but only 
to a safe and convenient dwelling-house for the purpose <^ remain- 
ing there during the twenty-four hours allowed bv law. An in- 
sinuation has been tlirown out, that an attorney's house, even for 
the purpose of remaining there, is not a safe and convenient 
dwelling-house within the meaning of the statute. An attorney 
might be the only friend through whom the debt could be satisfied 
or bail given, and that his accidentally being an attorney should 
preclude a prisoner o£ his friend's assistance seems an odd conclu- 
sion, if not in direct contravention of the statute itself. Moreover, 
for a Court of Justice to decide so, involves something harsh 
towards the general body of its own officers. 

> Deu^nt ▼. Peanon, 1 Cr. <c K. S72 ; Bartkam t. BuUoet, 10 Ad. U B. 

865. The statute applies only to arrest 26 ; Gordon t. Laurie, 9 Q. B. 64. 

on mesne process : JSvant t. Atkins, 4 ^ Ibid. 

T. B. 655. • SilJt r. Humpkery, 4 Ad. & B. 

i> Simpeon ▼. Renion, 5 B. & Ad. 86. 070. 

« JOswkirst T. Peunon, 1 Cr. A H. 
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This space of twenty-four hours cannot be abridged of an instanV^imccan- 
of time. Therefore, the putting a prisoner into a state of . being "^^^ 
carried to prison before every moment of the time is expired, as *^^ 
the putting him upon a coaeh> or the like, cannot be justified ; 
for if it could be so abridged the prisoner would not have the' 
twenty-four hours, only a part of them ; and, in many cases, the 
whole of the time might be consumed on the way, and thus the 
statute be wholly, defeated.*^ 

The action is at the suit of the party aggrieved, to recover th^; 
penalty of 50/.^ 

The declaration alleges the summons, order, capias, its delivery Bedara* 
to the defendant, the arrest and wrongful act complained of, that ^^^^'^ 
is, that he carried the plaintiff '* to a certain gaol or prison within 
twenty-four hours from the time of the said arrest, though he, the 

Slaintiff, did not refuse to be carried to a safe and convenient 
welling-house of his own nomination or appointment within three- 
miles from the place where the plaintiff was so arrested, such, 
place not being a city, borough, corporation or market town^ and- 
such dwelling-house not being the house of the plaintiff; conn 
trary to the form, &c., whereby and by force, &c„ the defendant^ 
forfeited and became liable to pay for the said offence to the plain^t 
tiff, being the party thereby aggrieved, the sum of 50L'* 

To tliis the defendant may plead '' nil debet,*' and give the Plea, 
special matter in evidence under it.^ The effect of the plea is to 
put the plaintiff on proof of all the material averments in the de- 
claration. 

^ The evidence necessary to support the plaintiff's case may, it iSjEndence. 
hoped, be sufficiently collected from the previous remarks upon 
the refusal, &c., as to need no further comment. 

The plaintiff, if he make out his case, will be entitled to the Damagat. 
penalty of 50/." 



Section VIII. 

BEFUSINa TO ACCEPT BAIL. 

(28 Hen. 6, c 9.0 

The statute requires Sheriffs'and others to let to bail all manner of 

persons " in their custody by force of any writ, bill, or warrant, 

• Ibid. ; 1 Cr. & M. 872. ^ Or not gialty, 21 Jac. 1, c. 4, a. 

*> Sect. 12. 4. The new pleading rules of Hil. 

c The venue is local, 21 Jac. 1, c. i, T. 1853, do not affect this plea in a 

i. 2 : see 4 Ad. & E. ^59 ; 1 Cr. & M. penal action : see FatUhur v. Chevelt, 

865. The first count may be as in 5 Ad. & E. 218 ; Sptneer v. Stoannell, 8 

DwUrst V. Feaff-ium (if ^e fact) for H. k. W. 154 ; JotUf r. WHlums, 4 ib. 

carrying the plaintiff to. a tayem with* 875. 

out his free will and consent ; the second « Treble costs an abolished by 5 de 6 

may be for taking plaintiff to prison Yict. c. 97. 

within twenty-lour hours. In Bartham ' Not repealed by tlie Unifomiitj of' 

y. Bullock, 10 Ad. & £. 26, there seems Process Act, nor by thed & 2 Vict, t^^ 

to have been three or more counts, but 110 :. see PodtrndY, EanKm, ^ Wma..^ 

the particulars do not apipeac ; .. Saund. 59. . . .. .i ..'- - 
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^ in any action personal, or by cause of indictment of trespass, 

upon reasonable sureties of sufficient persons, having sufficient 
within the counties where such persons be so let to bail" ^c.^ 

If the defendant tender sufficient sureties, that is, persons 
having sufficient within the Sheriff's bailiwick, and the Sheriff refuse 
to accept them, he is liable in damage, or he is liable in a qui tarn 
action for the penalty of 40/. given by the statute.^ 

Deelantion. The declaration by the party aggrieved states, that he was duly' 
in custody of the defendant by virtue, &c., which writ was indorsed 

for bail for £ , and that the plaintiff tendered to the defendant 

reasonable sureties of sufficient persons having sufficient within 
the county, to become bail for the appearance of the plaintiff; and 
that the defendant wrongfully refused to accept the said sureties so 
offered. 

Flea. The breach of duty or wrongful act here alleged is the refusal 

to accept the offered bail. The plea of not guilty therefore simply 
puts in issue the fact of refusal : any other material averment, if 
disputed, mast be denied ; and all matters in- confession and avoid- 
ance, in excuse or justification, must be specially pleaded. If the 
action be for the penalty, nil debet may be pleacifed, and the special 
matter given in evidence under it.° 

Bvidence. With regard to the evidence no difficulty can well arise. The 
party aggrieved recovers treble damages, that is, three times the 

Damage!, single damages ; thus, if the jury give SO/, the Court will award 40/. 
more.^ In the qui tam action one-half of the 40/. penalty goes to 
the Queen to be employed to the use of her house, the other half to 
the common informer who sues. 



Section IX. 
FOR TAKING INSUFFICIENT FLRDaES IN REFLEVIN.* 

Before the Sheriff or his officer can replevy he must take pledges.' 
By the common law, which still governs a distress damage feasant, 
it is still necessary that pledges for the prosecution, which are 
merely nominal, and pledges pro ret, hab, be taken.' The stat. of 
11 Geo. 2, c. 19 (in matter of rent), requires him to take both. 



. • L<mU T. Bhtriffi qf London, 15 
Bast, 824. 

^ No action lies against the Sheriff 
for taking insufficient bail ; but lie shall 
be amerced, if he has not the body 
forthcoming to appear and answer the 
plaintiff. See 2 Wms. Saond. 61/. 

• Antt, p. 248. 



^ BuekU ▼. Bewet, 4 B. i( C. 154 ; 
Tidd's Pr. 1026. 

« For not taking a replevin bond, or 
for losing the bond, an action will 
equally lie; see Ptrriau t. Betfan, 5 
B. & 0. 284. 
^ See p. 87. 

' lb. ; Go. I4tt. 145 b. 



EX DELICTO. 245 

with this difFerence only, that it gives the penalty for* not prose^ 
cuting to the defendant, which at common law belonged to the 
Crown.* 

Pledges (plegii) are persons becoming surety. If the Sheriff 
take money or goods, he will be liable to an action for so doing. 
The word plegii is in the plural number, yet in a distress damage 
feasant, if one be found sufficient, the Sheriff has discharged his 
duty;^ in a distress for rent, if either surety be insufficient at the 
time they are taken, the Sheriff is liable.^ In the one case, then, 
there is no obligation on the Sheriff to take a replevin bond with 
two sureties ; in the other there is. Again, the pledges must be 
sufficient in law as well as in estate, for if they be poor in estate 
or insufficient in law, as within age, women covert, outlawed^ 
persons politic or bodies corporate, the Sheriff must answer it. 
But if sufficient at the time they are taken, and become insufficient 
afterwards, the Sheriff is excused." The degree of inquiry into 
the circumstances of sureties required of the Sheriff, has been a 
fertile source of litigation ; the rule> however, is that he must ex* 
.ercise a reasonable discretion and caution in receiving them; 
whether he has done so or not is a question for the jury in each 
case, and the law cannot be laid down with more precision.^ 

In case of misbehaviour by the Sheriff or by his officer in rela- 
tion to replevin, the Court will issue an attachment.'^ But for 
taking no bond or for taking one with insufficient pledges, the 
Court will not do so, for as the taking of the bond is directed by 
act of parliament and not by the Court, the neglect to do so is not 
looked upon as a contempt of Court. The proper remedy,therefore, 
for the party aggrieved is an action.^ The Sheriff is not discharged 
by the defendant in replevin proceeding on the bond.s If the de- 
fendant in replevin elect to proceed on the statute 17 Car. 2, c. 7, 
he is not confined to his execution under that statute, he may sue 
the. sureties or the Sheriff.** 

As to the proper time for commencing the action, there is a dis- Time of 
tinction when the bond is taken on a distress at common law, and commenc- 
when taken on a distress not at common law ; for instance, where ^"8 action, 
the distress is upon cattle damage feasant, no action can be brought 
until after a ret. hah,, and a return of elongata thereon.* But a 
bond under the 11 Geo. 2, c. 19, being conditioned for prosecuting 
the suit with effect, that is, success, is forfeited immediately on the 
plaintiff below being non-prossed.^ 

The party entitled to an assignment of the bond is the proper Parties to 

' action. 



* Perreau t. Bevan, 6 B. & C. « Bac. Abr. Repl. (C.) 

284; Plumery, Brisco, 11 Q. B. 46. ^ Rex v. Letoit, 2 T. B. 617; 1 

»» 1 Was. Saund. 1^6 b. Wms. Saund. 395 A. 

« Dalt. ch. 113. * 1 Wms. Saund. 196 t. 

•* /#?ry V. BaHard,4 Ad. & E. ^ Pentau v. Bevan, 5 B. & C. 284. 

829 : and see Plumer v. Biisco, 11 Q. .. * Mucker v. Oordon, 1 0. & M. 67. 
B.' 54 ; ScoU t. Waiihrnan, 8 Stark. ^ Ptrtiau v. Beavan, tujord. 



168 ; 1 Wms. Saund. 195 b. 
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person to bring the action, that is, the avowant ; or where there 
18 no avowant on the record, the person making conusance.* 

PlMdingt. The declaration states (he taking, replevy^ plaint, judgment, the 
writ of ret. hab, and returnof ^/ow^afa thereon,* the SherifTs duty to 
take bond with sufficient sureties, and defendant's neglect of duty. 
The breach of duty or wrongful act here alleged, is the taking 
insufficient pledges which is put in issue by the plea of not guilty.^ 
The replevying if put in issue may be shown by the original 
precept to deliver and delivery. If the precept remain in the pos- 
session of the bailiff he should be served with a subpoena diic. tec, 
hvLt if it has been returned to the SheriflF^ his attorney should be 
served with a notice to produce it, with a view to secondary 
evidence. The connection between the Sheriff and the bailiff 
must also be established by the evidence already laid down.** If 
the taking of the bond be in issue, the defendant should be served 
with a notice to produce it, if in his possession, and the service of 

Evidence. 8uch notice proved. When it is in evidence that the Sheriff has 
assigned the bond to the plaintiff, it is unnecessary to call the 
attesting witness ; for as against the Sheriff, proof of the assign- 
ment by him to the plaintiff is sufficient evidence of its due ex- 
ecution.* 

" The sureties themselves are competent witnesses to prove 
whether they were sufficient or not. 

I'he penalty of the bond is the limit of damages.^ Within that 
limit the Sheriff is liable to the extent of the rent in arrear at the 
time of the distress, and the costs in the replevin suit when the 
value of the goods seized exceeds the amount of the rent due; 
but where the value of the goods is less than the rent in arrear, 
the damages are limited to that value and the costs. The costs of 
proceedings against the sureties may also be recorded against the 
Sheriff.? 



Section X. 
FOB A FALSB RETURN. 



A RETURN is the Sheriff's answer or certificate (upon his oath or 
office), touching that which he is commanded to do by process de- 
livered to him.^ It IS general or special. If general, it is usually 
indorsed on the writ itself. If special, it is commonly engrossed 



» Page r. Earner, 1 B. & P. 878. 

»» Mucker v. Gordon, 8 Tyr. 107. 
• « In Plumer r. Brisco, 11 Q. B. 43, 
there were leTeral other pleaa, but 
temble liQt necessary. 

* AfHe, p. 228. 



« ScoU T. Waithman, 3 Stark. Rep. 
168 ; Plumer v. Bi-isco, 11 Q. B. 62. 

f 1 Wms. Saund. 195, t. n. Cp). 

« lb. 

* Dftlt ch. 86, 41; Vin. Abr. 
Sheriff Ret. 
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on a distinct schedule or piece of parchment, and annexed to the 
writ, with some such words as these indorsed on the writ — the exe^ 
cution of this writ appears in a certain schedule hereunto annexed. 

He ought to set his christian name and surname to every return, ^or™ ©t Sec. 
so that the Court may know of whom it took it, if need be.* It is 
not necessary that it be set md proprid manu; it may, and is gene- 
rally, done by the Under-sheriff. But all returns must be in the 
name of the High SheriKT.^ Where there are two persons (as in 
Middlesex and in some counties corporate) the names of both must 
be set to it, for in law they constitute but one officer.^ If a return 
be by coroners or elizors, all must sign it.** If, however, the writ 
be directed to coroners generally, and not by name, the return may 
be made by the survivor in case of death, for the survivor is 
coroner ; * otherwise in the case of Slteriffs. If the Sheriff die, 
the Under-sheriff, before a new appointment, must return the writ 
in the name of the deceased Sheriff.' A new Sheriff may make 
a return of a writ directed to his predecessor in office, because it is 
directed to one as Sheriff, and not by this or that name. 

As to the certainty required- in returns.^ As the object of a re- Certainty oi 
turn is to inform the Court of the truth of the matter, precise **'™' 
certainty in form is not required.^ If the whole command of 
the wi-it be shown to be perf(»rmed in substance, it is sufficient, as 
eaptus est to a capias, attackiatus est to an attachment, without 
saying where, by whom, or how. So if it refer to the writ with- 
out repeating the words of it. Surplusage will not vitiate it. It 
must be: in substance an answer to the whole writ; for instance, a 
panel with nine names or with fewer than the number required is 
defective.* It must be positive, not equivocal nor evasiv«. Thus, 
nulla bona, or non est investus prout eiconstare poterit is uncertain, 
he should return nulla bona or non est inventus.*^ 

It must not in general contradict his own former return, nor 
that of his predecessor in office ; nor falsify the writ nor the re- 
cord : nor be against the confession of the party.* Imperfect • 
and insvfficient returns are aided by the stat. of jeofails ;" 
by appearance ;° or they may be amended by the Court,® even 
after an attachment granted against the Sheriff for not bring- 
ing in the body. 

The return was formerly deemed of such high regard, that as a 



> 12 Edw. 2, c. 6 ; Flowd. 63 a; nolds y. Barford^ 8 Sc. N. C. 238; 2 

T/ie Queen v. Dunn, 2 Moody, 0. 0. Koll. 401, c. 2. 

297 ; Stroud v. Wattg, 3 D. & L. 799. ^ Dalt ch. 36. 

b lb.; Vin. Abr. Sheriff (H.) : and see » lb. 

Bac Abr. Sherif, Com. Dig. Vitconnt, ^ Yin. Abr. Bet. (L.) 

Bet, (C.) * Dalt. ch. 36. 

« Ante, p. 4. " Hob. 83. 

^ Lambe v. Wisetnan, Hob. 88. " Vin. Abr. Ret. (W.) 

« Yin. Abr. Bet. <D.) <> Dalt ch. 41 ; Cavenagk y. CoHett, 

i 8 Geo. 1, c. 15, s. 8. 4 B. & A. 279 ; Rex v. Sheriff of Mon- 

» Go. Utt, 863 a; 8 Co. 128 a; mouth, 1 Marsh. 344; Jtex r. Sheriff iff 

J)ova4ton T. Payiu, 2 H. Bl. 630 ; WUts, 8 I. B. Moore, 518. 

Wilson, V. Law, 2. Salk. B. 589; i?«y . ' 
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Bemedj. 



general rule, no averment was admitted against it.* Now, however, 
in all cases it is regarded as evidence only — evidence not conclu- 
sive even upon the Sheriff himself.^ 

Imperfect or insufficient returns may be amended.^ 

If the Sheriff make no return the Court will grant an attach- 
ment against him Not returning a writ, without other default, is 
not a cause of action,^ 

If the return of the Sheriff be false, he may be fined; or an 
action will lie against him/ An action is the proper mode of 
trying the truth or falsehood of a return. The Court will not do 
so on a motion to set aside the proceedings.^ 

The plaintiff does not waive his right of action for a false return 
by accepting money under it.s So an action lies against the 
Sheriff for a false return to a fi. fa., notwithstanding the plaintiff, 
before commencing the suit, has charged the original defendant in 
execution,^ or brought an action on the judgment and obtained a 
second judgment therein.^ An executor may bring an action for 
a false return to a^./a. in his testator's lifetime.*^ 
DecUration. The declaration for a false return, for instance of a ntdla bona to 
^ fi« fa.| states the judgment, issuing of writ, indorsement, delivery 
to the defendant [the levy], and falae retnrn.^ 
Fleas. ^oi guiliy operates as a denial of the wrongful act alleged, that 

is, of the .fact of making the return complained of."* It would seem 
that the quality of the return — its truth or falsehood — is not put 
in issue by it. To raise that question the matter of inducement 
viz. that there were goods in the bailiwick whereof, &c., must be 
denied." In such an action and under a plea denying the levy the 
Sheriff may go into any matter which tends to show that the 
nnoney levied was not applicable to the plaintiff's writ, as that the 
judgment was fraudulent, that the money was exhausted by prior 
claims, that the execution debtor had lost his property by bank- 
ruptcy or the like.*^ 
Jividence. It has already been pointed out how the matters of inducement. 



^ See exceptions in Vin. Abr« Ret. 
(0.) ; 2 Roll. Abr. 462 ; Dalt. ch. 42 ; 
Parker v. Masse, Cro. Eiiz. 

»» Oi(fordy. WoodgaU, 11 Eatt. 297; 
Bi-idffis V. Wal/ord, 6 M. & S. 42 ; 
Jaeks<m ▼. Hill, 10 Ad. & E. 489 ; 
Field V. Smitfi, 2 M. & W. 888 ; Searfe 
V. ffallifax, 7 ib. 291; Standish t. 
Rost, 3 Exch. 532; Jtetmnett v. Xatep- 
renee, 16 Q. B. 1011. 

« Dalt. ch. 41. 

<* Morland v. Ijeiyh, 1 Stark. Rep. 
888 ; vu^ 16 Q. B. 248. 

• Com. Dig. Ret. (B. 2.) ; Dalt. ch. 

f Barr v. Saiehwell, 2 Str. 818. 

• * Holmes v. Clifton, 10 Ad. & B. 

675. 
»» Wordall v. Smith, 1 Camp. 932. " 
» PiuJur y. KiTtg, 9 Ad. it E. 288. 



>* Williams v. Cary, 12 Mod. 71. 

» See Lewis v. A Icock, 3 M. & W. 
188. Other counts for the officer's mis- 
condnct, as for not selling within a rea- 
sonable time after seizure, Jaecht v. 
Humphrey, 2 Or. & M. 418 ; Aireton 
y. Davis, 9 Bing. 740 ; or for selling 
improperly, Phillips v. Baeon, 9 Eaat, 
298, may be added. 

■" Reg. Gen. Hil. T. 1858; ante, p. 
282. 

" Wi-ight V. Lainson, 2 M. & W. 
739 ; Levfis v. Alcock, 3 ib. 188 ; Hotee 
V. Ames, 6 ib. 747; Wylie y. Bifxh, 3 
G. k D. 629. 

" Imray y. Magnay, 11 M. & W. 
267 ; Christopherson y. Burton, 8 Exch. 
160; Drewe y. Lainson, 11 A. & S. 529; 
Winds y. Freeman, ib..539; ShaUovk 
r. Carden, 6 Exch,. 728, 
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the writ, the delivery, levy and retard are to be proved if in issue, 
and how the Sheriff is to be connected with his officer.* If the 
judgment be in issue it may be proved by an exemplification or by 
an examined copy. It cannot be objected at nisi prius that the 
judgment was not revived.'' Where the Sheriff defends his return 
of nulla bona, on the ground that the debtor was the domestic ser- 
vant of an ambassador, the execution creditor may show that the 
appointment was fraudulent.^ He may show that the assignment 
of the goods before execution was fraudulent ;^ or that the judg* 
ment under which the SherifFjustifies applying the goods to other 
purposes than the plaintiff's writ was fraudulent,® indeed any circum* 
staoce which shows that in law the .goods were liable to plaintiff's 
execution.^ He cannot give in evidence, even in mitigation of da* 
'mages, an inquisition held by him to inquire into the property of 
the goods.s As a general rule in this action, admissions, which 
would be evidence against the party, will be evidenee against the 
Sheriff.** 

If there has been no actual loss, still, in the case offiwU process, Damages, 
the plaintiff is intitled to nominal damages ^ 



Section XL 
ESCAPE. 



When a person in lawful custody \a, in fact, set at liberty, or gets Definition 
away, or becomes, in contemplation of law, without a keeper, be- ^^ 
fore discharge by due course of law, he has escaped.^ 

As a person may be restrained of his liberty for crime or for a 
civil matter, escape divides itself accordingly. In the one case, 
the SherifiTor officer is liable to the Crown, in the other the Sheriff 
js liable to the subject whose rights are injured by the breach of 
duty. . Nothing but the act of God or the Queen's enemies will Rzcuse for. 
excuse it.' 

The escape takes place with or without the assent of the deeper, Kinds of. 
it is, in other words, voluntary or involuntary* When voluntary 
nothing afterwards can purge it."* When involuntary it may be 
justified by recaption and the like.» What is not included under 
voluntary is deemed to be done negligently* 



* Ante^ p. 228. and see CooU v. Bnikamy 3 Exch. 185. 

* JtoMerion v. Wakefield, 4 Camp. . * Clifion v. Hooper, 6 Q. B. 468 : 
•58. * and see Wylie v. Birch, 8 G. & D. 630. 

' Delvalle v. Plomer, 3 Camp. 47. ^ Bac. Abr. ; Vin. Abr, ; Com. Dig. 

^ Demy v. Baynttm, 6 East, 257. tit. Escape, . 

* Wamiolly. Young, 6 B. & C.661. » Alsept v, Eylet, 2 H. Bl. 108,; 
' t Ante, p. 180, 283. £lliott. v. Norfolk, 4 T. R. 789. 

» Gloiiop V. PoU, 3 M. & S. 176. . " lb. 

>» Williant ▼. Bndgti, 2 Staik. 42 : " lb.;* Cases Temp. Hard w. 810. 
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Bccaption Whether it be of one kind or the other the creditor may, by the 

by creditor. 8 & 9 W. 3, c. 27, s. 7, retake such prisoner by any nctr 

capias or ea. mt^ or he may sne forth any other -kind of execution 

on the judgment, as if the body of such prisoner bad never been 

taken in execution* In other words, the creditor has his option to 

proceed against the debtor or against the Sheriff.* 

With sMent With the assent of the creditor the prisoner may be lawfully 

of creditor, discharged ; but assent after-given, it is said, will not make it an 

^^ escape with the consent of the creditor ; ^ if so, notwithstanding 

aobseqoent assent, he has his remedy against the Sheriff; or he 

may retake the party .^ 

The permission or assent of the gaoler is, as regards all civil 
remedies, the assent of the Sheriff.*^ 
EMapefrom The Sheriff is not liable fbr an escape from a special bailiff 
•pedal appointed by the plaintiff himself.* 

bailiff. If ^ij^ 1^ arrested on a cafnae ifsned under 1 & 2 Vict c. 1 10, 

baa b^d *"^ ^® permitted to go at large without a bail-bond or witliout 
.' ^^ ' making the required deposit, still if bail above be put in within the 
eight days, as no actual damage can arise, no action will lie against 
the Sheriff; on the other hand, if one taken in execution be at large 
for ever so short a time, as well before as after the return of the 
writ, it is an escape.' Ah attachment for nonpayment of money is 
deemed mane process within this rule.< 
Aretaeof- When the prisoner is, in point of fact, a prisoner, and it is 
^^' sought to charge the Sheriff with a constructive escape, as for 

having given his prisoner a greater degree of liberty than the law 
allows, by taking him beyond the boundary of the county, and 
the like, very great difficulties often arise* The general mle la, 
as above stated, that if a person taken in execution be at large for 
ever so short a time, as well before as after the return of the writ, 
and even if he be in company with and under the control of a 
follower of a Sheriff's officer, before he be taken to prison, it ia 
an escape.'^ But this degree of strictness in the custody of a pri- 
soner is comparatively relaxed when the Sheriff has his prisoner, 
as be may by hab, eorp., bankruptcy warrant, and the like, in a 
foreign jurisdiction, as in another county. The question in the 
latter case seems to be not whether the custody is more or less 
strict; but this, namely, has the Slieriff had more than a convenient 
time to obey the writ ? If not there is no escape ; if yea, then 
there is. What is a convenient time seems a question for the Court.' 
The Slieriff is not guilty of an escape by taking his prisoner to a 



• Bavenscrqft ▼. Eyles, 2 Wil«. 294; 61 ; Jones y. Pope, 1 lb. 856, n. (/) 

Bac Abr. Escape. (C.) Eandell v. WkebU, 10 Ad. Is B. 720. 

^ See Pope v, Jones, 1 Wmt. Saund. ■ * Lekis ▼. Moreland, 2 B. ft A. 56. 
95 a. » Benton ▼. Sutton, 1 Bos. & Pal. 24 ; 

« SeoU T. Peacock, 1 Salk. 271. cited in Jones t. Pope, 1 Wmi. Saund. 

<i Wilkinson t. SaUer, Cat. Temp. 35 a, n. (t/). 
Hardw. 810 ; anU, p. 26. * Bot^n's ca. 8 Bep. 48 ; Bawtinsr, 

« I)e Moranda v. Dunkin, 4 T. B. Plomer, 2 Wms. Bl. 1048 ; Nias ▼. 

120. I^avis, 4 C. B. 469 : see alao Dalt App. 

f Postsmi^. ffanson,2Wmi.8axaid. ch« 7»x 1. 



EX DELICTO. 251- 

1ock«up hoase if that be a fit place> If the offieer take one 
arrested on a capias or on a ca, sa, out of his bailiwick, the Sheriff 
is chargeable for an escape.^ If on a judgment against two, both be One of 
taken in execution and one escape, the Sheriff is liable though the '^^^ 
other continue in prison.^ The case of husband and wife stands *'^P'°ff* 
on the same footing.** If the officer receive the amount indorsed I^i*«l»»'8® 
On the writ, and before payment to I he execution creditor release i^y^ent. 
the debtor, there is ah escape ; for in the execution of this writ a itcf 
payment to the Sheriff is no discharge of the debt as against the 
creditor.** If a keeper refuse to show prisoner to his creditor after 
one day's notice, such refusal id an escape.^ If on the return of 
"u hab, corp, pum causd, the ofBcer does not return all the causes, ot 
returns them falsely, it is an escape in law.s If the outgoing 
IBheriff do not turn over and transfer, as required by the 3 & 4 
Wm. 4, c. 99, a prisoner, it is an escape in law.^ 

If, while a person is lawfully in the Sheriff's custody at the suit 
of A., a ca. sa. be lodged against the prisoner at the suit of B. and 
he escape, A. or B. may sue ;^ for if the Sheriff have several 
writs against the same party and arrest him on one of them, he it 
deemed in custody under all, provided the first arrest be not illegal 
by the wrongful act of the Sheriff.^ 

If a Sheriff have in his custody several persons in execution 
and die> the Under-sheriff acting as quasi High-Sheriff under the 
-9 Oeo. 1, c. 15, s. 8, and the successor are bound to take notice of 
all executions against any persons he finds in the gaol, for there is 
no person to transfer them or to give him notice.^ 

It is an escape though the process be erroneous.^ But not if it Krroncoui 
be a tfoid judgment or a void writ," An escape can only be from a P"**®"- 
state of ianful detention. It cannot, for instance, be on a tortuous ^^^ \ 
arrest, as m a wrong county, or the like.® lawful cu»- 

If a prisoner in execution escape, he may be retaken as already tody, 
stated, on an escape warrant,? or on a new capiat or ca. «a., or the 
judgment creditor may issue any other kind of execution on the 
judgment as if his debtor had never been taken at all,^ or he may, 
at his option, proceed against the Sheriff for the escape. The ?^F^^tf 
Sheriff mSLy retake him on fresh pursuit if the escape be a negligent ^ ^ ' 
one ; if it be voluntary he cannot.^ 

If apy keeper *• take any sum of money, reward, or gratuity ^•"'^ <*" 

• Hovldiich v. Birch, 4 Taunt. 610. ' Wtsthy'* ca. 8 Rep. 72, b. 
»» See Nias v. Davis, svprd. "* Vin. Abr. Escape (A.) 32. 

« Pa't. App. ch. 7, s. 1. ' lb. (F.) 20 ; Jaqua v. Casar, 2 

* lb. Wms. Saund. 101 A, h; Shirley ▼. 
« Woods V. Finnis, 7 Ezch. 868, WrigJU, 2 SrIIc. 706 ; Latie ▼. Chap- 

and canes ; ante, p. 206. man, 11 A. ac E. 979. 

' 8 & 9 Wm. 8, c. 27, s. 8. . <> Vin. Abr. Escape (A.) ; Coniani y. 

« Vin. Abr. Escape (A.) 33. C7iapman, 2 Q. B. 779. 

^ lb. (A.) 12; Cum. Dig. Escape, b. * 1 Ann. at. 1, c. 6 ; 5 & 6 Ann. 

(^. I ante. _ p. 9. . 

» Barton T. SuUon, 1 Bos. & Pul. ' 8 & 9 Wm. 8, c. 27, s. 7. 

24 ; Bac. Abr. Escape (A.) 2. ' See Jones ▼. Fope, 1 Wmt. Saund* 

k Barrai r. Price, 9 Bing. 566; 85. 
Robinson v. Ve^ens^d H. k W. 152. 
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whatsoever, or security for the same, to procure, assist, or connive 
at or permit any such escape," be forfeits upon conviction 5001 
and his office^ and is ever after incapable of executing any such 
office.* 

If one retaken on an escape warrant again escape, the Sheriff is 
liable^ 

He is liable for the escape of one in his custody on a decree for 
the payment of a sum of money. So, by *' The Bankrupt Law 
Consolidation Act, 1849," s. 274, " if any keeper of any prison, or 
any gaoler to whose custody any bankrupt or other person shall be 
duly committed, shall refuse to receive such bankrupt or other 
person, or shall suffer him to escape, every such keeper or gaoler 
shaU forfeit 500/." 
Panishmeiit As to escape of Crown prisoners : — ** It seems to be generally 
of keeper agreed (says Hawkins),^ that a voluntary escape amounts to the same 
crown*^ ^ ^'°^ ^^ crime, and is punishable in the same degree, as the offence 
prifonen. of which the party was guilty, and for which he ivas in custody ; 
whether it be treason, felony, or trespass, and whether the person 
escaping was actually committed to some gaol, or under arrest 
only, and not committed ; and whether he were attainted, or only 
accused of such crime and not then indicted nor appealed." An 
officer making fresh pursuit after such a prisoner may retake him 
at any time after, whether he find him in the same or in a different 
county, and semble he may do no^ though it be not on fresh pur- 
suit. Semhle also after a voluntary as well after a negligent escape, 
a retaking before bill found relieves him.^ "It seems clear (adds 
Hawkins)* that every indictment for an escape, whether negligent 
or voluntary, must expressly show that the party was actually in 
the defendant's custody for a crime, action or commitment for it, 
and that it is not sufficient to say that he was in the defendant's 
custody and charged with such a crime, for that a person in 
custody may be so charged, and yet not be in custody by reason 
of such charge. And it seems also, that every such indictment 
must expressly show that the prisoner went at large, which is 
most properly expressed by the words evasit ad largum. Also, it 
seems necessary to show the time when the ofience was committed, 
for which the party was in custody, not only that it may appear 
that it was prior to the escape, but also that it was subsequent to 
the last general pardon. Also, it seems clear, that every indict- 
ment for a voluntary escape must allege that the defendant/e/onice 
et voluntarie A, B, ad largum ire permisit, and must also show the 
species of the crime for which the party was imprisoned ; for it is 
not sufficient to say in general that he was in custody for felony, 
&c., for that no one can be punished in this degree, but as in- 
volved in the guilt of the crime for which the party was in his cus- 
tody, and therefore the particular crime must be set forth, that it 
may appear that the principal is attainted for the very same crime, 

• 8 & 9 Wm. 3, e. 27, i. 4. « P. C. b. 2, ch. 19. 

b 1 Ann. it. 1, c. 6, ■. 2 ; 5 & 6 *« The Kinffv. FeU, 12 Mod. 227. 

Ann. c. 9. • P. C. b. 2, ch. 19, •. 14. • 
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if it were felony, or that it waft in truth committed if high treason. . 
But it seems questionable whether such certainty as to the nature 
of the crime be necessary in an indictment for a negligent escape, 
for that it is not material in this case^ whether the person who' 
escaped were guilty or not." 

The plaintiff in the original action is the proper party to sue for' Party to 
an escape. The Sheriff must be defendant, except for a voluntary 'ue. 
escape, when the officer may be charged as a personal wrong-doer. 
Where the escape was on a capias utlagatumy and an administrator 
sued qui tarn, it was held good.* When there are two Sheriffs who 
suffer an escape, and one dies, the action lies against the surviyor. 
If pending the action one die, the action survives.** 

By 3 Geo. 1, c. 15, s. 8, in case of the death of the Sheriff, 
the Under-sheriff is liable for an escape during the time he acts 
under the statute. 

Neither the heir nor the executor of the Sheriff can be sued for 
an escape before his death.^ But in a judgment obtained against 
the testator for an escape an action lies.'^ An executor may sue 
for an escape in his testator's lifetime or in his own time.^ An 
administrator may sue in his own right on a judgment obtained by 
him as administrator.^ 

The remedy against the Sheriff is by action or attachment. Remedy. 
When the Common Law Procedure Act ( 1 5 & 16 Vict. c. 76) passed, 
the old common law form of case was the only form of action againsc- 
the Sheriff on mesne or final process ; the statutory one of debt 
having been abolished by the 5 & 6 Vict. c. 98, s. SVfi 

The declaration for an escape on mesne process stales the debt, 
summons, order, capias, indorsement for bail, the delivery to the' 
Sheriff, the arrest, breach of duty and special damage. When- 
the' prisoner has escaped from custody under an attachment for' 
the nonperformance of an award, or for nonpayment of costs 
under a decree in equity, proper counts can easily be framed.** pi^g^jp-, I 
We often find other counts for not arresting the debtor when the- 
Sheriff had an opportunity, for not assigning the bail-bond, and the 
like.^ We also find the word voluntarily, but this is superfluous. 
The declaration for an escape on ^na/ joroce^^ states the judgment,' 
the writ, indorsement, delivery, caption and escape. Additional 
counts may also be added if warranted by the facts, always keep>*' 
ing in mind that counts ex contractu and ear delicto may now be 
joined in the same declaration. 

The plea of not guilty operates as a denial of the neglect or 
default of the Sheriff or hia officers, but not of the debtj judg- 
ment or preliminary proceedings.^ All matter which excuses or 

* BarretCs ea. Cro. Jac. 657. ■ See Jonet v. Pope, 1 Wma. Saund. 
»» Cro. Eliz. 626. 38. 

* 2 Wms. Bxors. 1471. *» Braner ▼. Jones, 8 B. & C. 124 ; 

* See Bonc^ous v. Walker, 2 T. R. Blower v. Soilu, 1 C. & M. 398. 
130 ; Jones ▼. Pope, 1 Wmi. Saund. 35. » 2 Wraa. Saund, 156, n. (c). 

« See WheaUey v. Lane, 1 Wms. ^ Rgg. Qen. Hil. T. 1863, 1 B. 8t B. 

Sannd. 216 a. A pp. 

' Bofu^fous T. Walher, 2 T. E. 126. 
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justifies the Sheriff roust be specially pleaded, A re-taking on 
fresh pursuit;" a voluntary return before action brought; that 
the prisoner's return was fraudulently prevented by the plamtifF; 
that the escape was by the fraud and covin of the party really in- 
terested in the judgment ; that the discbarge was by virtue of an 
order of the Insolvent Debtors Court or Bankruptcy Protection 
Order ;** an order to discharge under the hand of the attorney in 
the cause ; ° that the plaintiff himself had authorised his discbarge ; 
the Statute of Limitations and the like.^ If the declaration allege, 
as it usually does, that the escape was voluntary, re«capture on 
fresh pursuit is a good plea, without denying that it was volun- 
tary, as plaintiff may show in his replieatioa that it was so if he 
meant to rely on that fact^* He cannot as a general rule avail 
himself of any error in the process below, of which the defendant 
below might have availed himself/ 

Svidence. How the matters of inducement, if in issue, are to be established 
at the trial and how the Sheriff is to be connected with the acts 
of the ofHcer has been already explained.^ The escape may be 
proved by showing directly that the party was in custody, or by 
the Sheriff's return of cepi corpus^ and that he was afterwards at 
large. The plaintiff is at liberty to give in evidence a negligent 
escape, under a declaration alleging it to be vclunUtrtf,^ 

In an action against the Sheriff for an escape on mesne process 
an admission by the defendant in the former action as to his 
liability, is evidence against the Sheriff. Indeed, as a general rule, 
whatever evidence would be sufficient to charge the original party 
in a suit against him, will also be admissible as evidence against 
the Sheriff J The indorsement of fion eU inpenius or of cepi carpus 
on the writ is sufficient evidence of its delivery to him.^ The re- 
turn of a cepi corpus proves the arrest* The relation of the 
officer and the Sheriff, the escape^ &c., is proved by other evidence. 

Damages. ^^ ^^^ escape be on mesne process, plaintiff must prove that he 
has sustained actual damage, or been delayed in his suit thereby, 
otherwise he will fail altogether. The Sheriff is not liable for the 
whole debt, only for such damages as the plaintiff can show he has 
sustained. If the escape be on final process, plaintiff will recover 
such damages as the jury may give; he is, however, entitled to 
nominal damages under any circumstances.^ 

The discretion of the Court in setting aside an attachment 
against the Sheriff for the escape of a prisoner taken on a ca, sa, is 
to be governed by the principle laid down in an action for damages 
under the d & 6 Vict* c. 9S, s. dl. In other words the true 



• See Bonafout v. Walker, 2 T. B. ^ Ante, p. 228. 

126, and caaei cited. ^ Wmi. Saund. 87. 

b J^orion T. Walker, 8 Exch. 488. < WiUiaant v. Bridget, 2 Stark. 42 

c AnU, p. 206. aee Coole t. Bralum, 3 Bzch. 183. 

d 1 WiM. Saund. 35. * AnU, p. 264, ii. (m). 

« lb. 1 miltamt Y. MoHyn, 4 M. Si W. 

( 2 Wmi. Saund. 101 h, h, U§; Clifipn t. Mocper, 6 Q. B. 476, 
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measure of damages is not necessarily the whole debt but the 
actual loss, and if necessary an action will be directed to ascertain 
the amount of such damages/ 



Section XII. 
KXTOETION. 



To understand rightly the nature of extortion, it is of importance F^es. 
to know beforehand what fees are allowed by law and what not. 

Now, fees are the perquisites allowed by officers in the adminis- 
tration of justice as a recompense for their labour and trouble; 
given and fixed either by act .of parliament, by the Judges of the' 
Superior Courts, or by other persons named by the Legialaturis 
for that purpose.^ At common law an officer concerned in the 
administration of justice is entitled to no fee for doing his duty,*^ - 
but as the common law gave no fees to Sheriffs, they became 
backward in executing writs by reason of the great danger in taking 
desperate men as well as in detaining them for fear of escapes ; 
whereupon parliament thought fit to grant them fees in the reign 
of Queen Elizabeth, which they have had until this day.** 

Until the reign of her present Majesty (1 Vict. c. 6^) the fees - 
were ascertained and regulated by the following statutes ; on 
mesne process, by the 28 Hen. 6, c. 9, and 82 Geo. 2, c. 28, s. 12 ; 
on Jinal process against the debtor's goods, by 28 Eliz. c. 4, and 
48 Geo. 8, c. 46 ; against his lands, by elegit and hab. fac. poss. 
by 8 Geo. 1, c*. Id, and 8 Geo. 1, c. 25 ; on extents, crown debts ; 
and liberates, by 8 Geo. I, c. 15, and 8 Geo. 1, c. 25; and as to 
poundage on ca, sa, by 8 Geo. 1, c. 15, s. 17. The statutes of 
the present reign are 1 Vict. c. 65 (passed to increase and fix the 
remuneration to be paid to the Sheriff or his officers, according to 
the discretion of tlie Judges);® the 5 & 6 Vict.c. 98, s. 81, taking 
away the right of poundage on a ca. sa, ; and ** The Common Law 
Procedure Act, 1852," enabling either party whether plaintiff or 
defendant, and whether the execution be against the goods or 
person of the debtor, to levy the fees and expenses of execution.^ 

The following is the statute of 1 Vict. c. 55 (15th July, 1887), 1 Vict.c. 55. 
intituled *' An Act for better regulating the Fees payable to the 
Sheriffs upon the execution of Civil Process." 

" Whereas it is expedient to amend the laws relating to the fees payable to 
Sheriffs, Under-sheriffs, Deputy-sheriffs, Sheriffs' agento, bailiffs, and others the 



» Arden r. Goodacre, 11 C. B. 867. * Ibid. 

»> See Hawk. P. L. 0, b. 1, ch. 27. « PUkingtonj. Cooke, 4 D. & L. 856; 

c 2 Inst. 176-210 ; Walden ▼. Fes- Wrigktup v. Greenacre, 10 Q. B. 1. 

tey, Latch. Rep. 15; Dew v. Parsons, 2 . ^ 15 & 16 Vict. c. 76. s. 128 ; and 



B. & A. 566. As to recovering a guan- Beg. Gten, Uii. T. 16 Vict. 
turn m4ruit for his troable, see Moor. 808. 
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ofiitiert or ministers of Sheriifii in Engtand and Wales, and to give the Conrta of 
Becord at Wettminster Uall s due control orer aueh fees ; and alao to proride s 
summary remedy against such officers and others as shall extort or receive other or 
greater fees than by law they shall be entitled to : and whereas divers enactments 
touching the said officers, contained in certain ancient statutes, have become incon- 
venient, and ought to be repealed :" Be it therefore enacted by the Queen's most 
excellent Majesty, by and with the advice and consent of the lords spiritual and 
temporal, and commons, in this present parliament assembled, and by the authority 
Fart of 42 of the same, that so much of an act passed in the forty-second year of his late 
Edw. 8, Majesty: Eini{ Edward the Third, intituled EsU^eatt thaU be showed to the Party 
c. 9 ; indelited, and that which is paid shall be totted : no SheHfff dice, shall continue in 

Office above a year, as relates to the time during which Under-sheriffs and Sherifi' 
the act clerks may abide in their respective offices ; and also an act passed in the first year 

1 Een^'6, of the reign of his late Majesty King Henry the Fifth, intituled Skeriffs Bailiff 9 
c. 4 ; *hjall not be in the same Office in Three Years aJtMr : Sheriff^ Officers shall not be 

Attomies; and also so much of an act passed in the twenty-third year of the 
and part of reign of his late Majesty King Henry the Sixth, intituled No Sheiif shall lei to 
23 Hen. 6, /arm his county or any bailitrici : the Sheriffs* and Bail\ffs* Fees and Duties in 
c. 9, fnany Cases, as relates to the fees to be taken by Sherifls, Under-sheritfs, Sheriffs' 

clerks, and other officers and ministers of Sheriffs, be and the same are hereby 
repealed. repealed. 

P . 2. And be it enacted, that from and after the passing of this act it shall be lawful 

n** J ?^ for Sheriff*, or their officers concerned in the execution of process directed to Sherifis, 
allowed by |^ demand, take and receive such fees, and no more, as shall from time to time be 
rf *"9 . allowed by any officer of the several courts of law at Westminster charged with 
omcer or ^^^ ^^^^ ^f taxing costs in such Courts, under the sanction and aathority of the 
L^urU at j^jjggg ^f ^jj^ g^i^ GoMxi^ respectively.* 

Westmm- g j^^^ ^^ j^ enacted, that any Sheriff, officer, or minister acting in the execution 

' ' of process directed to any Sheriff or Sheriffs, or engaged or concerned therein, who 

To prevent shall extort, demand, take, accept or receive from any person or persons any fee or 
officers fees, gratuity or revrard not allowed as aforesaid, or greater in amount than as al- 

takin^ fees lowed as aforesaid, such Sheriff or other his officer or minister, upon complaint 
ni)t allowed thereof made against him to any of the said Courts, and on proof being made 
or greater thereof upon oath, either by the examination of witnesses viva voce, or on affidavits, 
fees than or on interrogatories, to the satisfaction of the Court to which the said complaint 
are allowed; shall be made, that such Sheriff, officer or minister, as the case may be, hath 
offended therein as aforesaid, then and in such case every such Sheriff, officer or 
minister, as the case may be, shall be adjudged guilty of a contempt of ^ich Court, 
and other &nd punished by such Court accordingly ; and if any person, not being such officer 
persons <>' minister as aforesaid, shall assume or pretend to act as such, and shall extort, 

from taking demand, take, accept or receive any fee or fees, gratuity or reward under colour or 
any fees. pretext of such office, he shall, on like complaint and proof, be in that respect dealt 

with by the Court in like manner. 
Court may 4. And be it enacted, that in all cases of summar}' complaints as aforesaid, the 
award costs. Court before which such complaint shall be preferred, may, at its discretion, award 
the costs of or occasioned by such complaint to be paid by either party to the other ; 
such costs to be taxed by the roaster of such Court : provided always, that no such 
complaint shall be entertained unless made before the last day of term next follow- 
ing the act whereof complaint is made. 
Fees to the 5. And be it enacted, that from and after the passing of this act the Sheriffs of 
Sheriffs of Lancashire and Durham, and their officers, shall have and be entitled to the like 
Lancashire fees, and no more, upon process issuing out of the Court of Common Pleas at 
and Dur- Lancaster and out of the Oouit of Pleas at Durham respectively as from time to 
ham. time shall be allowed under the authority of this act to Sheriffs upon process issuing 

from the Superior Courts at Westminster ; and that the said Court of Common 
Pleas at Lancaster and Court of Pleas at Durham respectively, or any judge thereof 
respectively, being also judge of one of the Superior ComrU at Westminster, shall 



» This does not expressly, nor by im- see Wrightup v. OreenaerCt 10 Q. B. I 
plication, repeal the 28 Elis. c. 4. li and PUkington v. Coohe, 4 D. & L. 855. 
enables the judges to increau the fees: 
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have the same powers in erery particular, with respect to offences against this act 
upon process issuing out of the said Court of Common Pleas at Lancaster and 
Court of Fleas at Durham respectively, as are hereinbefore given to the Courts at 
Westminster respectively in respect of process issuing from those Courts.^ 

6. And be it enacted, that this act may be amended, altered or repealed by any act 
to be passed in the present session of parliament. 

And by virtue of the power granted by the second section, the 
judges, on the 20th day of December, a.d. 1837, sanctioned and 
authorized the following 

TABLE OF FEES.«» 

For every WaiTarU which shall he granted hy the Sheriff to hu Office, 
upon any Writ or Process .•— 

£ s. d. 

In London and Middlesex 026 

And on crown and outlawry process, an additional * . . . .026 
In all other counties, where the most distant part of the county shall 

not exceed 100 miles from London . . . . . .050 

Not exceeding 200 miles . ; ..060 

Exceeding 200 miles . . 070 

For an arrest in London 10 6 

In Middlesex, not exceeding a mile from the General Post Office . . 10 6 

Not exceeding seven miles from same place 110 

In other counties, not exceeding a mile from officer's residence . . 10 6 

Not exceeding seven miles 110 

Exceeding seven miles 1116 

For conveying the defendant to gaol from the place of arrest, ^er mt/e .010 
For an undertaking to give a bail-bond 10 6 

FOR A BAIL-BOND. 

If the debt shall not exceed £50 10 6 

Do. 100 110 

Do. 160 1 11 6 

Do. 800 2 2 

Do. 400 8 3 

Do. 500 4 4 

If it shall exceed 500 . . ... . ..560 

For receiving money imder the statute upon deposit for arrest, and 

paying the same into Court, if in London or Middlesex . . .068 

If in any other county 10 

FOR FIIING THE BAIL-BOND. 

If the arrest be made in London or Middlesex 2 

If in any other county *. .040 

ASSIONHEKT OF BAIL OR OTHER BOND. 

If in London or Middlesex- « * . « . . . .050 
If in any other coijuity, including postage . * . , .076 

For the return to any writ of habeas corpus, if one action . . . 12 

* See also 16 & 16 Vict. c. 76, of fees, signed by the judges and ordered 

SB. 229-234. to be enrolled on the 20th December, 

*> As regards these fees, and the effect 1837, purporting to be made pursuant 

of the 1 Vict. c. 66, upon the previous sta- to the statute 1 Vict. c. 66 , cm reUUes to 

tutes, see a«fe, p. 184. By Eeg. Gen. process at the suit of the Crovm, be an- 

Mich.T.10Vict.(Novemberl6,1846),it nulled ;" 9 Q. B. 699. 
was ordered " that so much of the table 
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£ #. d. 

And Ibr each actioii afler the first 2 6 

For the BailiflT to conduct priaoner to gaol .... per di&m 10 

And traTclIing expenses per mile 10 

For searching offices for detainers* 10 

Bailiff's messenger for that purpose* 2 6 

To the hailiffs, for executing warrants on extent, capias utiagatum, levari 
facias^ fieri &cias, ca. sa., ne exeat, attachment, elegit, writ of pos- 
session, forfeited recognizance, process from Pipe (>ffice, and other 
like matters, for each, if the distance from the Sheriff's office or the 

bailiff^s residence do not exceed five miles 110 

If beyond that distance per mile 6 

On distringas in London 060 

In Middlesex, not exceeding fire miles from General Post Office . .050 

Exceeding five miles 10 

In other counties, not exceeding five miles from officer's residence . .060 

Exceeding five miles . . * 10 

For each man left in possession, when absolutely necessary,** 

If boat^ed per diem 3 6 

If not boarded per diem 6 

For erery sale by auction, notwithstanding the defendant should become 
bankrupt or insolvent, where the property sold does not produce 
more than 300/. 5 per cent. — 480/. 4 per cent — 500/. 8 per cent., 
and where it exceeds 500/. 2| per cent. 

For the certificate of sale, to save auction duty 2 6 

Bond of indemnity, besides stamps 1 10 

Certificate of execution having issued for record 5 

ON WRITS OP TRIAL AKD IKQUIRT. 

For a deputation .110 

On lodging writ for entering cause, and warrant for summoning jury, 

which fee shall be forfeited in case of countermand of trial . .040 

ON TRIAL OR INQUISITION. 

Sheriff for presiding llO 

.Bailiff for summoning jury, and attendance in Cotirt . . .040 

And if not held at the office of the Under-sheriff, 

For hire of room, if actually paid, not exceeding . . . . 10 
For travelling expenses of Under-sheriff from his office to place 

where trial or inquisition held<^ .... per mile 1 

To the bailiff, from his residence*^ .... per mile 006 

In all cases in which it shall appear to the master that a saving of 
expense has accrued to the parties by reason of a writ of trial 
having been executed by deputation, the fee for such deputation 
shall be allowed. 
On writs of extent, elegit, capias utlagatum, and others of the like 
nature ; for summoning the jury, use of room, presiding at the 

inquisition, &c. . , 2 2 

Jury . 12 

For travelling expenses of Under-sheriff from bis office to the place of 

inquisition per mile 1 

For drawing and engrossing the inquisition .... per folio 016 
For a summons for the attendance of a witness 5 



^ These are not payable on a levy >> See Mcutere v. Lowther, tuprd. 

under a/, fa., MtuUrs v. Lowther, 11 C. « See next page. 

B. 948. 
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IN RBPLBYIN. 

Bond {see next page). 

£ i. d. 

Precept to bailiff 026 

Notice for service on defendant 2 6 

Broker, where the sum demanded and due shall exceed 201, and shall 

not exceed 601. for appraisement and affidavit of value . . . 10 6 

Where it shall exceed 50; 110 

And his travelling expenses from his residence to the place where the 

goods are per mile 6 

Bailiff for summoning parties and delivering goods to tenant . .110 

And his travelling expenses same as broker 
For the warrant, record, and return of a re. &. lo., accedas ad curiam, 

pone, or writ of false judgment . . ' 0166 

For writ of retorno habendo 4 6 

For each summons on a writ of sci. &., or for the service of writ of capias 

where no arrest . 050 

And mileage per mile 10 

For recording each demand or proclamation under writs of outlawry .020 
For bailiff for making each demand or proclamation on writs of outlawry 

in London and Middlesex 2 6 

In other counties 050 

And travelling expenses, if the distance shall exceed five miles, then for 

every mile beyond that distance 6 

For any supersedeas, writ of error, order, liberate or discharge to any 

writ or process, or for the release of any defendant in custody 

(unless in Ijie prison of the county), or of goods taken in execution^ 4 6 
For the return of any writ or process, and filing same, exclusive of the 

fee paid on filing 010 

JURY PROOBSS. 

For return to common venire .086 

The like to special 050 

The like on distringas or habeas corpus for common jury . . .0120 

The like for special jury 14 

The like with a view 100 

The like to a traverse venire 0146 

For attendance naming special jury 2 2 

Twenty-four warrants to summon special jury . . • . .14 
For bailiff for summoning each special juror • . . • .020 

Sheriff attending in Court 110 

For attending a view, the fees as allowed by Rule of Court, Trinity 

Term, 7 Geo. 4, 1826. 
For any Duty not herein provided for, such sum as one of the Masters 
of the Courts of Queen's Bench or Exchequer, or one of the Protho- 
notaries of the Court of Common Pleas, may upon special appli- 
cation allow. 

ADDENDA. 

BOND IN RBPLBYIN. 

Instead of the allowance of the fees upon the same scale as the bail- 
bond, the fee of 1^. It. only is allowed, whatever be the amount, 
if above 20; 110 



^ This is only payable when the goods Masters v. Lotother, 11 C. B. 948, 951. 
are released without an actual levy, 

s2 
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£z;tortion, 
what. 



B«medie8 
for. 



Declaration. 



Plea. 



FSE8 ON WRITS OF TSUL AKD INQUISITION. 

The travelling expenses of the Under-sheriff from his office, and of the 
Bailiff from his residence to the place where the trial or inquisition 
is held, are to be apportioned rateablj to the parties, if more than 
one trial or inquisition be held at the same time and place. 

Siffned by all the Judges, and ordered to he enrolled. 

Having thus ascertained what fees are by law allowed to Sheriffs 
in the execution of civil process, &c., it becomes more easy to com- 
prehend and define the offence of extortion. In a large sense 
it denotes any oppression under colour of right. But it is 
usually, as here, applied to thatabuseof public justice, which con- 
sists in the unlawful taking of money or valuable thing by any 
officer colore officii from another when none at all is due, or not so 
much is due, or before it is due — " extortio est crimen quando quis 
colore officii extorquet quod non est debitum vel quod supra debitum 
vel ante tempus quod est debitum.^ The difference between bribery 
and extortion seems to be this — the former offence consists in the 
offering a present, or receiving one when offered; the latter in de- 
manding one colore officii. If an Under-sheriff, therefore, refuse 
to execute a ca. sa., fi. fa., &c., unless his fees be paid, the Sheriff 
will be liable in damages for not doing his duty ; or after taking 
the fees (because taken before due) the Under-sheriff may be in- 
dicted for extortion.** So likewise it is extortion to take a bond 
for his fee before execution.*^ To admit a prisoner to bail ;** to 
take anything for sparing, not warning, or not returning him to 
serve as a juryman or otherwise at the assizes, sessions of the 
peace, or at any other Court ; to take money or other reward not to 
arrest or attach, or for any other omission of duty, is extortion. 
So if the Sheriff or gaoler detain one in prison, after being duly 
discharged, except for lawful fee, it is extortion ; as if he detain 
him for meat, drink or the like. 

The present remedies are — 

1. By indictment. 

£. By attachment. 

3. By action on the 32 Geo. 2, c. 28, or 28 Eliz. c. 4, as the 
case may be.* 

4. By summary application to the Court under I Vict. c. 55, 
The declaration, be it on mesne or final process, proceeds as ex- 
plained already in actions for escape or false return, differing only 
in the statement of the breach of duty.*" A second count for 
money had and received is generally added. 

If it be for the penalty, nil debet may be pleaded, and the 



» See Hawk. P. C. b. 1, ch. 27; Dalt. 
ch. 119. 

»> Hetcott's ca., 1 Salk. 380. 

^ Hut. 53 ; Ex parte Evans, 2 Bos. 
& Pul. 88. 

** Stoteshury v. Smith, 2 Burr. 924. 

* See Pilkington v. Cooke, 16 M. & 



W. 616 ; Wrigktup v. Oreenacre, 10 
Q. B. 1 ; Holmes v. Sparkes, 12 C. B. 
260. 

f See Ashby v. Harris, 2 M. & W. 
673; Usher v. Walters, 8 G. & D. 600; 
Berton y. Lawrence, 6 Ezch. 816 ; 
Holmes v. Sparkes, 12 C. B. 260. 
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matters of inducement as well as the wrongful act alleged may 
be given in evidence under it.* In other actions the matters of in- 
ducement must be denied, if in dispute. 

To prove the wrongful act alleged, inasmuch as the above Evidence, 
statutes are all public acts, and as the table of fees promulgated 
by the judges in pursuance of the 1 Vict. c. 55, also has the force 
of a public act, and therefore to be equally judicially noticed^ it 
would seem unnecessary to give any evidence as to the amount 
of fees allowed by law.** If so, it is enough to show by his reiurn 
or otherwise how much he was to levy and how much the officer 
did actually receive. 

The plaintiff may recover the penalty, treble damages,^ or the Damages, 
sum extorted, as the case may be. Formerly also he had in some 
cases treble costSy but they are no longer allowed.^ 

Complaint may be made to the Court upon oath either by the Motion to 
examination of witnesses vivd voce^ or on affidavits, or on interro- *^® Court, 
gatories, and the party offending (if the complaint be made in due 
time, that is, before the last day of the term next following the act 
whereof complaint is made) will be adjudged guilty of a con- 
tempt of Court, and punished accordingly. By one and the same 
rule the Sheriff may be called upon to refund the excess, and the 
officer to show cause why he should not be attached for the con- 
tempt* 

When the excess complained of was charging for remaining in 
possession a longer time than was necessary, and for more men 
than were necessary to keep possession, and the affidavits were 
contradictory, the Court referred the matter to the master for his 
report.^ 

For extortion in the execution of a /./a. the proper title of an 
affidavit is in the cause.s 



Section XIII. 
FOR NEGLECT AS RETURNING OFFICER AT ELECTIONS. 

The 11 & 12 Vict. c. 98, s. 103, enacts, "That if any Sheriff or 
other returning officer shall wilfully delay, neglect or refuse duly 
to return any person who ought to be returned to serve in Parlia- 
ment, for any county, city, borough, district of burghs, port, or 
place within Great Britain or Ireland, such person may, in case it 
have been determined by a select Committee appointed in the manner 
hereinbefore directed that such person mas entitled to have been 
returned, sue the Sheriff or other officer having so wilfully delayed, 
neglected, or refused duly to make such return at his election, 
in any of Her Majesty's Courts of Record at Westminster, or 

»-4«te, p. 72. '^ Woodgatey.lCnatcUull.t^.^Ai^. 

•» Pl&oin V. Prince, 10 Ad. & E. 498, <» 5 & 6 Vict. c. 97. 

overruling Martin v. Slade, 2 N. R. * Blake v. Netobum, 5 D. & L. 602. 

59 ; and temhle Martin r. Bell, 6 M. & ^ Ibid. 

S. 220. « Masten v. Lottther, 11 C. B. 948. 
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Dublin^ or in the Court of Session in Scotland, and shall recover 
double the damages he has sustained by reason thereof, together 
with full costs of suit, provided such action be commenced within 
one year after the commission of the act on which it is grounded ; 
or within six months after the conclusion of any proceedings in the 
House of Commons relating to such election" A returning ofl&cer 
may also be sued for refusing to receive a vote.'^ 



Money had 
and re- 
ceiyed. 



Section XIV. 
ACTIONS EX CONTRACTU. 

Nature of. These actions are based upon actual contracts, or contracts in 
law ; the latter are what we have now chiefly to deal with. 

As soon as the money is received by the Sheriff, e.^. under afi.fa.g 
he is presently, by act of law, debtor to the plaintiff. In the language 
of the older books, when the money is levied by the Sheriff, so as 
the action ceases against the defendant, the same is by law trans- 
ferred to the Sheriff, having both the judgment to make it a debt, 
and the levy to make him answerable.'^ There seems formerly to 
have been an impression that this contract was not transferred to 
the Sheriff before the return of the writ, but after solemn argu- 
ment it was decided otherwise.^ The usual course is, where the 
party has not precluded himself, to rule the Sheriff to return the 
writ ; and, upon a return that he has seized and sold and has the 
money ready, to proceed for the fruits of the execution, by motion 
to the Court,*^ action of account,*^ by action on the return, or for 
mojiey had and received.^ If he suffer goods seized under an 
execution, and returned by him of such a value, to be rescued 
out of his hands, a scire facias lies to have execution against him 
of the money according to the value returned.^ 

A mere seizure will not charge the Sheriff in an action for 
money had and received; for, until sale^ the execution creditor 
has no interest in either the goods or money ; without which this 
action will never lie. By sale, or payment of the money, the 
original debt is extinguished, and the debt is transferred to the 
Sheriff.^ So, where he receives payment of or recovers by action 
the amount of any security for money seized under a fi.fa. and 
refuses to pay it over, money had and received will lie against 



» PT))ct V. Bdch/tTy 8 C. B. 68. 

^ SjpecJse V. Riekcurds, Hob. 206; 
Mildmay v. Smith, 2 Wms. Saund. 
844. 

^ Spedke t. Richards, suprd; Per- 
kinson y. Gilford, Cro. Car. 639; 7%ur- 
Hon y. Millt, 16 East, 269; Morland 
V. PellcM, 8 B. & C. 727. 

^ BoUen v. TonUinson, 16 L. J. C. B. 



138. 

« Hob. 206. 

' Cases infrd, 

« Mildmay v. Smith, 2 Wms. Saund. 
848. 

«» Morland y. Pellatt, 8 B. «6 C. 727 ; 
Thurtton y. MUU, 16 East, 269; Giles 
V. Grover, 2 M. & S. c. 197. 
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him.^ Where be seizes under a fi. ftu^ and the owner of the 
goods contends that the possession is illegal, and pays money to 
avert the evil and inconvenience of a sa^e, the money so paid may 
be recovered back in an action for money had ^nd received ; if the 
claim turns out to have been unfounded.^ Money paid under a 
threat to seize and sell would have the same effect.*^ The sam^ 
principle will equally apply to money extorted by duress, or by a 
threat of duress of the person.** But a voluntary payment of an 
illegal demand, the party knowing the demand to be illegal, with- 
out an immediate and urgent necessity (as to redeem or preserve 
his person or goods), is not the subject of an action for money 
had and received.* An action for money had and received cannot 
be maintained by a landlord to recover the amount of a year's 
rent against the Sheriff who has sol4 his tenant'sf goods under an 
execution. The landlord's remedy is on the stat. of 8 Ann. c. 14, 
for removing the goods before the year's rent was paid, or by 
motion to the Court.^ In order to maintain money had and received, 
either the money or the goods (the proceeds of which are claimed 
by the plaintiff) must originally, or at the time of the action 
brought, have belonged to the plaintiif. Upon this principle it 
was held, that if the Sheriff, after having seized goods under a 
Ji. fa, at the suit of A., sell them, though irregularly, under 
another process at the suit of and for the benefit of B., this action 
cannot be supported by A. against the SherifF.s Again, the 
Sheriff cannot be fixed with the debt by the laches of the plaintiff. 
Where the Sheriff in M%ch» term returned to a writ of j^. fa. 
" goods in hand for want of buyers, v^lue unknown," and no 
further steps were taken until Trm, term following, in the mean- 
time, the goods wpre seized under an extent by the Crown, it was 
held, that as the delay was permitted by the plaintiff he could not 
afterwards fix the Sheriff with the payment of the debt.^ 

When bankruptcy avoids an execution, the assignees may either By wsig- 
afBrm or disaffirm the act of any party who, after the act of bank- nipes of 
ruptcy, has converted the trader's effects into money, either by bankrupt, 
bringing an action for money Jiad and received to their use, or by 
bringing an action ex delicto} But they must adopt the former if 
they have affirmed and recognised the wrongful sale and waived 
the original tort ; '^ for, if they have once affirmed his acts and 
treated him as their agent, they cannot afterwards treat him as a 
wrongdoer, nor can they affirm his acts in part and avoid them as 
to the rest. It should be observed, that it i^, in general, more 
advisable for the assignees to proceed for the tort ; for if the 
goods have been sold, they may recover the full value of the 

» 1 & 2 Vict. c. 110, 8. 12. anUy p. 238. 

»» Val^y V. Manley, 1 G. B. 602, con- 8 16 East, 254, stuprd. 

firming Fulham v. Dowrif 6 Esp. 26; ^ Rtuixm y. Batjield, 8 B. & A, 204; 

Snowden v. DavU, 1 Taunt. 85S. Tomlinson. v. Shynnj 2 B. & B. ^1 : aee 

c Ibid. aaso 1 Ch. Rep. 618, n. 

d Ibid. » Rex V. Leith, 2 Term Rep. 148; 

« Ibid. Clark v. GUhert, 2 Bing. N. C. 848. 

' Oreeti v. Atutin, 8 Camp. 260 ; ^ Brewer v. Sparrow, t B. & C. 310. 
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goods, deducting the ordinary expenses of sale, though the sale 
may not actually have produced more than half their worth ; hut 
in an action ex contractu they can only recover what the party 
really received. • Again, as by brinjring an action for money had 
and received the contract is affirmed, and they have thereby once 
treated the transaction as a contract of sale, they must pursue it 
through all its consequences, one of which is, that the party buy- 
. ing may set off another debt owing to him,** which q^nnot be done 
in tort/' Therefore, to avoid a plea of set off or mutual credit, 
as the case may be, the form ex delicto seems, in general, prefer- 
able when it can be maintained. When the ground of action, 
however, is contract, declaring in tort will not render a person 
liable who would not have been so on his contract.** Where the 
Sheriff sold goods under a Ji. fa, without notice of a prior act 
of bankruptcy by the defendant, and paid over the proceeds of 
the sale to the plaintiff, upon an indemnity, it was held that the 
defendant's assignees might sue the Sheriff for money had and 
received." 
clainw €x ^^ *^® Common Law Procedure Act 1852, actions ex contractu 

delicto and *"^ ^^ delicto may be joined. But the pleader will act not 
ex con- unwisely until the Act be fairly worked out, in keeping as near as 
tractu. may be to the old rules. 

Bemedy for When a Sheriff claimed, as of right, upon a warrant issued by 
excess of j^j^r^ jjj ^|^g execution of his office, a larger fee than he was en- 
ees pai . ^j^jg^ jq \yy jj^^^ ^^^ ^he' attorney paid it, it was held that the 
latter might maintain money had and received for the excess so 
paid, or might set off the sum in an action by the Sheriff against 
him.^ So when a Sheriff claims by his return to retain money to 
which he is not entitled^ money had and received will lie.K 

The action of debt against the. Sheriff for an escape was 

abolished by 5 & 6 Vict. c. 98. 

Demand be- Although a demand before action brought is not absolutely 

^®" ^to'b'*' "®^®^^*^y *^ ^^6 maintenance of the action, yet a demand should be 

made. made, otherwise the Court will stay proceedings on payment of 

the sum levied without costs.^ If, however, upon sale, money 

remain in his hands, beyond the debt, the defendant, it seems, 

must demand it of the Sheriff before action brought.* 

Pleas. The plea of never was indebted operates as a denial both of the 

receipt of the money and the existence of those facts which make 

such receipt by the defendant a receipt to the use of the plaintiff.*^ 

All matters in confession and avoidance, including not only those 

by way of discharge, but those which show the transaction to be 

• Rex T. Leith, suprd. f Dew v. Parsons, 2 B. & A. 662 ; 
•> Fair ▼. M'lver, 16 East, 180. Morgan ▼. Palmer, 2 B. & 0. 729. 

^ See Wilkins ▼. Carmiehael, Dougl. « Longdill v. Jones, 1 Stark. 846. 

101 ; Birdwood v. Ra]phael, 6 Price, •» Jefferies v. Sheppard, 8 B. & A. 

604. 696 ; Dale v. Birch, 8 Camp. 347. 

<» 1 Ch. PI. 100; and cases cited, « Wooddyev. Coles,'SoY, 69. 

ibid. n. (<), 6th edit. k Reg. Gen. (Plead). Hil. Term. 186S, 

• Young v. Marshall, 8 Bing. 43 ; r. 6. 
before 2 & 8 Vict. c. 29. 
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either void or voidable in point of law on the ground of fraud or 
otherwise, must be specially pleaded.* In an action founded on 
the SherifTs return to a fi. fa., as the return is parcel of the 
record, and nil debet was no plea against a record (though facts 
were mixed with it,**) nunquam indebitatus seems to be no plea 
to it. 

A debt founded on a Sheriff's return is not grounded on any Evidence, 
lending or contract within the meaning of the 21 Jac. 1, c. 16.*^ 

The receipt* of the money, when the Sheriff has made his return, 
and when he has not done -so, must be proved, as laid down in a 
former page. 

The amount of damages will be the sum indorsed on the writ Damages, 
(if the whole has been levied), or the sum which he has actually 
received, deducting all legal charges. 



• Ibid. r. 8. ° Jones v. Pope, 1 Wms. Saund. 36. 

» 1 Wms. Saand. 38 ; 2 ib. 344. 
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CHAPTER VII. 

ACTIONS BY SHERIFF. 



Section I. 
BX CONTRACTU. 



For Feef. The Sheriff at common law has no claim for fees which he can 
enforce by action.* But by several Acts of Parliament and rules 
of Court, already cited, compensation has been given him, with 
power to levy, over and above the sum recovered by the judgment. 
It may be^ however, that the fees are not levied ; and then the 
question arises, what remedy the Sheriff has for recovery of them ; 
lor, to refuse to execute the writ till his fees are paid, is, as we 
have seen, after payment, an indictable ofience. On the stat. of 
2S Eliz. c. 4 (containing no express words as to any remedy for 
fees), it was held, that, by implication, a right was given to the 
Sheriff to demand the fees mentioned in the statute ; and that he 
might, as in all cases where a statute creates a debt or duty, main- 
tain an action of debt for them.** A like construction, by parity 
of reasonings would also be put upon the 1 Vict. c. 55, and other 
statutes which do not^ in express words, provide any remedy for 
fees. 

The Sheriff cannot recover his charges for executing aji.fa, by 
action against the attorney in the cause, unless there be special 
circumstances from which a jury may infer an actual undertaking 
by the attorney to pay.*^ A Sheriff's officer, who has been em- 
ployed by an attorney to execute writs for him, may maintain an 
action against the attorney for the fees usually paid on such occa- 
sions.^ The client is not liable, there being no privity between him 
and the officer.® 

There is nothing in the pleadings or evidence to call for remark. 



• Daltch.119 ; WoodgaUr. Knaichr * Mayhery ▼. Man^dd, 9 Q. B. 764. 

hull, 2 T. R. 148 ; Dew t. Par#©iw, * Foster ▼. Blalelock, 5 B. & C. 328 ; 

2 B. & A. 662. Walbank r. QuarUrman, 3 C. B. 94 ; 

^ Moore, 863, pi. 1166 ; Latch. 19 ; MaiU t. Mann, 2 Bxch. 608 ; led vide 

Palm. 400; Tyson t. Parke, 2 Lord Seal r. Hudson, 4 D. & L. 760. 

Rajm. 12, 12; Jayson r. Mash, 1 Salk. « Ibid. 
209. 



EX CONTRACTU. ^67 

Section II. 

ON SECURITIES FOR MONEY SEIZED UNDER A PI. FA.* 

(1 & 2 Vict. c. 110.) 

With respect to actions on promissory notes, bills of exchange^ 
&c., seized by the Sheriff under a fi. fa. by virtue of the twe&fa 
section of the above-named statute, it is enacted, 

** That by virtue of any writ of fieri facias to be sued out of any superior or Power to 
inferior Court after the time appointed for the commencement of this Act, or any seize pro- 
precept in pursuance thereof, the Sheriff or other officer having the execution, missory 
thereof, may and shall seize and take any money or bank notes (whether of the notes, bills, 
governor and company of the Bank of England, or of any other bank or bankers), &c. 
and any cheques, hills of exchange, pi-omissory notes, bonds, specialties or other 
secuHties for money, belonging to the person against whose effects such writ of 
fieri facias shall be sued out ; and may and shall pay or deliver to the party suing 
out such execution any money or bank notes which shall be so seized, or a sufficient 
part thereof, and may and shall hold any such cheques, bills of exchange, promissory 
notes, bonds, specialties, or other securities for money, as a security or securities for 
the amount by such writ of fieri facias directed to be levied, or so much thereof as 
shall not have been otherwise levied and raised ; and may stie in ihe iiame of svah To sue for 
Sheriff or other officer for the recovery of the sum or sums secured thereby, if and amount se- 
when the time of payment thereof shall have arrived; and that the payment to such cured by 
Sheriff or other officer by the party liable on any such cheque, bill of exchange, bills of ex- 
promissory note, bond, specialty or other security, vfith or without suit, or the change and 
recovery and levying execution against the party so liable, shall discharge him to other secu- 
the extent of such payment or of such recovery and levy in execution as the case rities. 
may be, from his liability on any such cheque, bill of exchange, promissory note, 
bond, specialty, or other security, and such Sheriff or other officer may and shall 
pay over to the party suing out such writ the money so to be recovered, or such 
I part thereof as shall be sufficient to discharge ihe amount by such writ directed to 

, be levied ; and if, after satisfaction of the amount so to be levied, together with 

Sheriff's poundage and expenses, any surplus shall remain in the hands of such 

* Sheriff or other officer, the same shall be paid to the party against whom such writ 

' shall be so issued, provided that no such Sheriff or other officer shaU be bound to Proviso as 

sue any party liable upon any such cheque, bill of exchange, promissory note, bond, to indem- 

. specialty or other security, unless the party suing out such execution shall enter nity to 

into a bond, with two sufficient sureties, fbr indemnifying him from all costs and Sheriff 
expenses to be incurred in the prosecution of such action, or to which he may become 

* liable in consequence thereof, the expense of such bond to be deducted out of any 
i money to be recovered in such action." 



i 



Bond of Indemnity for suing on Bills, ^c. 



I Know all mew bt these pkesents that we O. A. of O. P. of and 

i C. W, of in the couiity of W. are held and firmly bouhd to Sir G. M. Bart. 

of High Sheriff of the said county in the sum of £ to be paid to the 

said Sir O. M, Bart, or to his certain attorney executors administrators or assigns 
for which payment to be well and truly made we bind ourselves and each of us our 
i and each of our heirs executors and administrators and every of them jointly and 

severally firmly by these presents sealed with our seals and dated this &c. 

Whereas the above-named Sir Q. 3f. Bftrt. as Sheriff of the county of by 

virtue of her Majesty's writ oi fieri facias to him directed against the goods and 
< chattels of one C D. issued at the suit of the said O, A. out of her Majesty's Court 

i of Queen's Bench, hath seized and taken in execution a certain promiissory note of 

. one J.B, ; and whereas the said G. A. hath applied to the said Sheriff and requested 



He ought to sell them ; see ante, p. 1 74. 
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him to sue the maker of the said note for the recoyery of the amoimt thereof 
which the said Sir O. M, Bart has consented to do upon being indemnified for ao 
doing. 

Now THE oONDiTioir of the ahove-written obtigation is such that if the above- 
bounden G. A. O, P. and C. W. or any of them, their or any of their heirs ezecn- 
tors or administrators do and shall from time to time and at all times hereafter well 
and sufficiently indemnify the said O. M. Bart, from all costs and expenses to be 
incurred in the prosecution of such action or to which he may become liable in 
consequence thereof, then that the above- written obligation to be Toid otherwise to 
stand and remain in full force vigour and effect. 

Signed sealed and deli- ^ G, A. (l. s.) 

yered in the presence > G. P. (l. 8.) 

of me . 3 C. W. (l. s.) 

Declaration, 

In the Queen's Bench. The day of a.d. 18 — 

Westmoreland) A. B. Sheriff of the county of W. (the plaintiff in this suit 
to wit. I according to the form of the statute in such case made and proyided) 
by /. ^. his attorney sues C. D. For that the defendant on &c. by his pro- 
missory note now oyer due promised to pay to one G. B. £ two months aifter 

date but did not pay the same : And the plaintiff further says that hereto- 
fore *■ and before the commencement of this suit one G. P. in the Court of our 
lady the Queen before the Queen herself by the consideration and judgment of the 

same Court recovered against the said J. B. a certain debt of £ and also 

costs which in and by the same Court were adjudged to the said G. P. and with hia 
assent whereof the said J. B. was convicted as by the record and proceedings there> 
of still remaining in the same Court of our lady the Queen before the Queen 
herself at W. aforesaid will more fully and at large appear : And the plaintiff 

further saith that the said judgment being in full force and the said sum of £ 

remaining unpaid and unsatisfied the said G. P. on &c./or the obtaining of satisfaction 
thereof sued and prosecuted out of the said Court a writ oi fieri facias directed to 
the Sheriff of W. by which said writ our lady the Queen commanded the said 
Sheriff that of the goods and chattels of the said J. B. in the said Sheriff's 
bailiwick he should cause to be levied the sum aforesaid and that he should have 
that money before our said lady the Queen at W. aforesaid immediately after the 
execution thereof to render to the said G. P. for his debt aforesaid ; and that the 
said Sheriff should have there then that writ which said writ afterwards and before 
the delivery thereof to the plaintiff as such Sheriff as hereinafter mentioned to wit 

on &c. was duly indorsed with a direction for the said Sheriff to levy £ besides 

Sheriff's poundage officer's fees and all other incidental expenses and which said 
writ so indorsed afterwards and before the said execution thereof to wit on the day 
and year last aforesaid was delivered to the plaintiff who then and from thence 
until and at and after the execution of the said writ was and firom thence hitherto 
hath been and still is Sheriff of the said county of W. to be executed in due form 
of law by virtue of which said writ the plaintiff as such Sheriff as aforesaid after- 
wards to wit on the day and year last aforesaid and within his bailiwick as such 
Sheriff seized and took in execution the said promissory note above-mentioned of 
all which premises the defendant afterwards to wit on the day and year last afore- 
said had notice : Tet the defendant hath disregarded his promise and hath not paid 
the sum of £100 in the said note mentioned or any part thereof to the said J. B, 
before the same was so seized and taken in execution as aforesaid or to the plaintiff 
as such Sheriff as aforesaid since the same was so seized and taken in execution: 

To the damage of the pUintiff as Sheriff as aforesaid of £ and thereupon 

according to the form of the statute in such case made and provided he brings 
suit &c. 

Pleas. It would seem that whatever pleas might have been pleaded to 



* This probably, according to the preceded, but as a general precedent it 
usnal forms of pleading, should have will be found more correct. 
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an action brought upon the instrument by the original creditor 
may be pleaded herein ; add, however, that the defendant may 
deny any other material averment on the face of the declaration, 
as the issuing of the writ, seizure, &c. It would seem to be the 
duty of the Sheriff to present, give notice of dishonour, and 
the like, except where it is to affect the Crown, which cannot be 
affected by his laches. 

Upon recovery of the amount of the security the Sheriff must How 
pay over the whole, or so much as will satisfy the debt of the amount of 
execution creditor; and, if any surplus remain after payment ofbe^^w»^ 
the debt, together with his poundage and expenses, it must be of. 
paid over to the party against whom such writ shall be so issued. 



Section III. 
EX DELICTO. 



As any one having a special property in goods may bring an action 
against a wrongdoer, a Sheriff may, with respect to goods seized 
by him under a Ji.fa.y maintain an action for any wrong done to 
them, provided they be at the time in his actual possession.^ If 
he abandon possession, the property and possession revert back to 
the original owner.** 

When the Sheriff returns fiulla bona, and there is a recovery 
against him for his false return, that vests no property in him ; it 
remains as before, and the goods are liable to any subsequent exe- 
cution for the owner's debt.*' 



» Wilbraham t. Snow, 2Wm8. Saund. •> Blades v. Arundale, 1 M. & S. 

47 a. ; R. v. Easiall, 2 Russ. C. & M. 711. 
158, 197. «= 2 Vern. 239. 
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CHAPTER Vril. 



SHERIFFS ACCOUNTS. 



By the 3 & 4 Will. 4, c. 99, it is provided, that it should not be 
necessary after the passing of that act for any Sheriff or Sheriffs 
of any county, city or town in England or Wales, to sue out any 
patent or writ of assistance^ or to make or pay proffers, nor should 
any bailiff or bailiffs of liberties in England or Wales be required 
to make or pay any proffers or have any day of prefixion, or be 
apposed, or take any oath before the Cursitor Baron to account. 
By whom °^ account or be cast out of Court. It then declares that the 
audited. accounts of all Sheriffs of counties, cities and towns within 
England (except the counties of Chester, Lancaster, and Dur- 
ham), shall be examined and audited by the coiAmissioners 
appointed for auditing public accounts, under 25 Geo. 3, c. 52^ 
VThento be ^^ Geo. 3, c. 141, and 1 & 2 Geo. 4, c. 121. Sheriffs going out 
sent. of office (except those of the three counties above-named) within 

two calendar months next after the expiration of their office, 
or, in case of death, the Under-sheriff, within the same time. 
Nature of ^^ust transmit to these commissioners a just and true account 
account. under his hand, of all sums received by him to or for the 
use of her Majesty and of all sums paid or claimed by him or 
on his behalf (except such sums as are or have been usually 
inserted and allowed in the bill of cravings), with all such parti- 
Westmore- culars as shall be needful to explain the same. As regards the 
land. Sheriff of Westmoreland, he is required yearly, within two calen- 

dar months after the first of January in each year, to transmit to 
them a like account, with like particulars. 
Oath before ^^ ^^^^ ^^ ^^^^^ ^^ necessary for any Sheriff or Under-sheriff to 
whom make oath or affidavit to the account so transmitted, or to any- 

taken, thing relating thereto, except when the commissioners should 

require his personal examination before them, such oath or affi- 
davit may be made before any of the judges of the superior 
courts at Westminster, a commissioner, master extraordinary in 
Bill of chancery,* or before any justice of the peace. As regards the bill 
craTings. ^^ cravings, it is now to be preferred to the Lord High Treasurer 
or the Commissioners of her Majesty's Treasury, who, or any 
three or more of whom, may grant a warrant for the allowance of 



• Now called, '* CommiMionert in Chancery/' 16 & 17 Vict. c. 78, i. 1. 
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the same in the SherifTs account, or for the payment of such 
sum, in respect thereof, as they shall think reasonable. 

Such is a substantial analysis of the statute as relates to SherifTs Object of 
accounts. V Before the S & 4 Will. 4, c. 99, the Sheriffs in England the statute. 
were put to considerable expense and trouble in obtaining their pa- 
tents and passing their accounts. To remedy these evils (amongst Its effect as 
others) was its main object ; and few acts, of late years, are so to fees, &c. 
clear, concise, or effectual in reaching its object. It abolished at once 
and for ever all fees ; and, as a consequence, the Sheriff from his 
appointment to his discharge, is now wholly exempted from every 
payment in the shape of fees. It repealed the complicated and 
obsolete forms of accounting through the Pipe Office, Lord Trea- 
surer's Remembrancer's Office, the Foreign Apposers' Office, 
Land Revenue Audit Office, the King's Remembrancer's Office, 
&c. — precautionary measures, perhaps, founded in wisdom, when 
the Sheriff was virtually the Crown Treasurer of the county ; but 
which, af^er the great increase of taxation and the appointment of 
receivers, collectors, and other responsible officers, in each revenue 
department, became worse than useless. So complicated, indeed, 
as well as expensive was the process of accounting before that 
statute, that it was beyond the range of an ordinary town agent to 
do it ; and the agency was, generally, if not universally, placed in 
the hands of one of the officers in the Lord Treasurer's Remem- 
brancer's department — an ageacy now strictly and very properly 
forbidden in that department. 

No. I. N . 



A JUST and true account of all sums received by Sir R. S. Bart. late Sheriff of 

the county of N. from the day of 18 — to the day of 18 — 

to or for the use of her Majesty and containing the names and residences of all 
persons incurring fines issues amerciaments or forfeited recognizances sum or sums 
of money which the said Sheriff or any bailiff or other officer of the said Sheriff 
has been authorised or required to levy by virtue of any writ or writs issued out 
of the Court of Exchequer for the Queen (first fruits tenths post fines and fee farm 
rents exftpted) or by the clerk of the peace for the said county or by any town 
clerk of any town within the said county and to bim the said Sheriff directed 
during his shrievalty for levying fines issues amerciaments or recognizances by 
virtue of any writ or writs delivered over to him by any fijrmer Sheriff with the 
causes of non-payment or discharges and by whom (whether by warrant of the 
Lords of the Treasury order of the Court of Exchequer Court of Quarter Sessions 
or Queen's Sign Manual or otherwise) in case any fine issue or amerciament or 
forfeited recognissancet shall not have been paid or shall have been discharged after 
payment 

Also an account of all monies received from the late Sheriff being monies re- 
ceived levied or collected by him between the day of 18 — and the 

day of 18 — (being the day when the undersigned Sheriff came into 

ofiice) but to levy which this accountant has not received any writ. 

Likewise an account of all the goods and chattels of any felon or fugitive or of 
any person or persons attainted or outlawed or any waif estray deodand treasure 
trove casualty or other profit of whatsoever nature whieh have eome to the hands 
or knowledge of the said Sheriff his Under-sheriff or any other person his bailiff 
oiBoer or mimster or any or ^ther df them. 
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Partie», and 
Nature of Prooen. 


Grou 

Amount of 

each Fine, 

Ac. 


Amount 

received of 

each Fine, 

&c. 


Amount of 
each Fine, 
Issue, &c. 
unaccount- 
ed for. 


Observationi. 


To whom 
belonging. 


Lo50 Wbit. 
J. H. of 


£ «. d. 

10 
15 

10 
10 

20 

2 
5 


£ *. d. 
1 5 

1 5 

20 

2 
5 


£ t. d. 
10 

10 


No goods. 
Diichaiged. 




J. H. of 


Sessions Pbooess. 
Epiphant Sessions, 

18—. 
M. M. of 


H. H. of 


Eastbb Sessions. 
None. 

MiDsuMMEB Sessions. 
B. B. of 


Michaelmas Sessions. 
E. L. of 


a. H. of 


Fewns' Goods. 
None. 


29 10 ^ 



State of Account of Sir R. 8. Bart. 

CHAROE. 

£ t. d. £ i. d. 

Amount of fines, &c. received, levied nndcr long 

writ and writs of quarter sessions .... 29 5 

Amount received for bill of cravings . . . .168 8 11 

Total charge 197 8 11 

PISOHASOB. * 

Amount of fines, &c. paid to J. W. Esq. . . 29 6 

For bill of cravings as allowed by treasury 
warrant at the foot thereof 168 8 11 

Claimed to be allowed for justices' wages as per 
account of the clerk of the peace .... 87 2 ^ 

Claimed to be allowed for granting thirty-four 
warrants 10 4 

Claimed to be allowed for executing seven war- 
rants 8 16 6 

Total discharge 258 11 5 

56 2 6 

„ Witness, W, B. R, 8. late Sheriff. 

How pre- 
pared, and The mode of making up, transmitting, and passing the account 
whlt^SffiTOs '* this:— The SherifTsof all counties, cities, and towns in England 
transmitted, receive, about the period of the expiration of their terra of office. 
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each three copies of the printed form No. I on the other side. 
Within two calendar months next after the expiration of ofBce^ or' 
death of the High Sheriff (as the case may be), the blank forms, 
so received, are filled up, signed by the Sheriff^ and transmitted, 
with the Bill of Cravings (hereinafter explained) to the agent em* 
ployed to pass the accounts ; or, when filled up and signed, are 
transmitted, or taken, one to the Treasury, one to the Audit 
Office, and one to the office of the Queen's Remembrancer : the 
Bill of Cravings is, also, before, or at the same time, transmitted 
or taken to the Treasury, and thence sent to the Secretary of the 
Chancellor of the Exchequer, who taxes or reviews it, and gives 
his allocatur .^ It is then signed by three or more Lords of the 
Treasury. This done, the person passing the accounts prepares a How and 
receipt, to be signed by the Sheriff, of the amount allowed on the beforewhom 
bill of cravings, and upon production of that receipt receives a dJ^rence^ 
cheque at the Treasury upon the Bank of England. After receipt received or 
of the amount allowed on the bill of cravings, the person passing paid, 
the accounts attends before the Inspector and Receiver General of 
Fines and Penalties, who examines the account transmitted to and 
received by him from the Treasury, with the quarterly returns 
received from the different clerks of the peace and the copies of 
the process issued from the Court of Exchequer, from the Superior 
Courts and Counts of Assize ; and then forwards it with his cer- 
tificate to the Commissioners of Audit by whom it is then passed. 
The Inspector and Receiver General of Fines and Penalties re- 
ceives from the Sheriff the amount due on the balance of the 
account, if any. 

The accounts of the Sheriffs of the counties palatine and Countieg 
Cheshire are now passed before the Commissioners of Audit. ??J**y?*» 
Those of the principality of Wales are passed in the principality ^J YTalea. 
as before the act, and before the Auditor.'' 

If the Sheriff did not appear at the day of prefixion, he was Conse- 
deemed an accountant in default, and proceeded against accord- quence of 
ingly. The day of prefixion was in nature of a summons for him "^^g^^ct *o 
to appear, and when the four days of grace were passed, he was ^jthin the 
presumed to have the Crown money in his hands ; and proceeded two calen- 
against as an accountant that had been summoned, that is, by dn dar months. 
attachment,^.ya., and cap. in manus nomine districiionis against his 
body, lands, and goods.<= If under the 3 & 4 Will. 4, c. 99, the 
two calendar months be^substituted for the day of prefixion, in- 
cluding the four days of grace, the same remedies in case of 
default would seem to apply. 

We have already shown when the bill of cravings (No. 2) is 
made up, when and how transmitted, when and by whom reviewed 
and allowed. It only remains to be considered, what constitutes 
this, bill — what things are allowed, and what not. The general 
rule is (and it cannot be defined with greater certainty) that all 

* Mr. Adderley, Exch. Seal office, « Gilb. Exch. 144. His not account- 

No. 2, Middle Scotland Yard. ing now in the Court of Exchequer 

*» 11 Geo. 4 and 1 Will. 4,c. 70, s. 83. seems immateriaK 

T 
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Bums of money, reaionahly and band fide paid for the Crown in and 
about the execution of the office of SherifT, constitutes its essen- 
tials, and are allowed ; such as judge's lodgings, crown calendars, 
execution of felons, and the like. There is no bill of cravings 
for Wales. The affidavit (No. 3) is at the foot or annexed to the 
bill of cravings. 

The form No. 4 is the Treasury Warrant, an allocatur or order 
for the same to be allowed. 



No. 2. Bill of Cravings, 

Surrey. A. B. late Sheriff of the said county for the year ending the day 

of in the year of the reign of her Majesty Queen Victoria and in the 

year of our Lord 18 — craves allowance of the several sums of money hereunder 
written disbursed and for services done for her Majesty during his shrievalty. 

1 Lodgings for the judges at both assizes 

0|Fitting up the Courts 

Balloting box and jury list 

Parchment for names of magistrates, calendars, &c. 
O' Distributing proclamations as to the meeting of Par- 
ol liament 

Preparing circular letter to grand jury when altering 

I the time of their attendauce at the Spring Assizes 

2 Postage of letters 

0' Attending persons to read public acts 

Fees on swearing Sheriff into office, filing oaths, &c. 

Under-sheriff's attendance at the Central Criminal 

I Court. Twelve sessions 

Bailiff. Twelve sessions ...... 

2 For javelin-men and constables at and about the execu- 
tion of • 



Allowed. 


£170 





5 





5 





4 


10 


2 





2 





8 








5 


2 





3 


8 



55 12 

25 4 
18 18 



£ 808 11 4 



Craved. 

£180 

5 

5 

4 10 








2 





8 
5 

2 

3 3 



2 




75 12 
25 4 







18 18 


2 


£ 333 11 


4 



No. 3. Affidavit.^ 

A. B. oi gentleman and late Under-sheriff id M. A. Esq. late Sheriff of 

maketh oath and saith that the several sums of money above-mentioned and 

charged to be paid were paid and expended by him this deponent and other the 
said Sheriff's officers and ministers ; and that the services abov^-mentioned as done 
and for which the other above-mentioned sums are craved were done as this de- 
ponent bath been informed and verily believes. 

Sworn &c. 

No. 4. Treasury Allocatur. 

Let the above Sheriff be allowed for this bill the sum of £ 

Whitehall Treasury Chambers the day of a.d. 18— 

Signed hy the Lords of the Trea$ury, 



* This is a bill which was really sent 
in and allowed (MSS. in my posses- 
sion), but these are mere instances of 
what is craved and allowed; the pay- 
ments in each case depend on circum- 



stances. 

'' In Wales a declaration. As regards 
Englamd the Lords of the Treasury 
have not as yet substituted the decLiration 
for the oath, 5 & 6 Will. 4, c. G2. 
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ABANDONMENT, 

of goods under fi. &., 183 

ABJURATION, 
oath of, 13 
at elections, 64 

ACCEDAS AD CURIAM, 
what, 124 
whence issued, ib. 
how executed, ib, 
form of, and returns, 125 and ». 

ACCOUNT, 

action of, against the Sheriff for proceeds of levy, 262 

ACCOUNTS OP SHERIFF, 

what payments allowed in, 92 

mode of auditing, passing, 270 

form of, 271 
'■ bill of cravings, 273 

^ treasury allocatur, id, 

ACTIONS AGAINST HIGH SHERIFF, 

genera] observations as to liability, pleading, and evidence, 226-231 
no action will lie against him for anything done in a judicial capacity, 226, 
231 
I nor for arresting a privileged person, 132, 232 

,. cannot be made a trespasser by relation, 227 

/j liability for acts of under-sheriffs, bailiffs, &c., 226 

''■^ how privity between Sheriff and his officers proved, 228 

admissions by officers, how and when they affect him, 229 
^' how Sheriff ought to plead, 230 

no notice of action necessary, 231 
claims ex contractu and ex delicto may be joined, 264 
for acts of trespass, 231 

executing process against wrong person or goods, ih, 
breaking doors, ih, 
arresting out of bailiwick, ih, 
arresting after return day of writ, ih, 
f, executing fi. fa. after notice of allowance of writ of error, ih. 

detaining party after payment or tender, 185, 226, 227, 231 
^ retaking after escape, 231 

executing process after directions not to do so, 179, 205, 206 n., 231 
remaining in possession an unreasonable time, 181, 232 
r< removing without satisfying the year's rent, 235-238 

^ not arresting when there was an opportunity, 205, 239 

■^ not assigning bail bond, 240 

T 2 
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ACTIONS AGAINST HIGH SHERIFF— (conemtfecQ. 
for carrying to priaon within twenty-four hours, 241 
taking to tavern without consent, tb. 
refusing to accept bail, 243 
taking insufficient pledges in replevin, 244 
Mse return, 246 
escape, 249 
extortion, 260 

refusing to return a person elected as M.P., 261 
refusing to receive a vote at election for M.P., 262 
money levied under a fi. fa., ib, 
money had and received, ib. 

ACTIONS BY HIGH SHERIFF, 
for fees, 266 

for torts done to goods while in his possession, 269 
on securities seized under a fi. &., 267 

ADJOURNMENT, 

of poll at elections in case of a riot, &c., 61, 64, 66 

ADMINISTRATORS. See Executors. 

ADMISSIONS, 

of under-sheriff, bailiff, &c., when and how they affect the High-slierilf, 229 
of execution creditor who has given an indemnity, how they affect him, 230 
of debtor, when and how they affect him, ib. 
by payment of money into court, 73, 283 
by suffering judgment by default, 78 

ADVERSE CLAIMS. See Interpleader. 

ADVOWSON, 

when extendible under an elegit, 198 

AFFIDAVIT, 

for writ of trial, 68 

verifying under-sheriff's notes, 74 n., 75 n. 

for writ of ne exeat regno, 128 

for writ of habeas corpus, 123 

to hold to bail, 133. See Capias. 

under Interpleader Act, 151, 152. See Interpleader. 

of danger before extent in aid, 218 

for immediate extent in chief, 217, 220 

for extent in chief in the second di'grec, 220 

for extent in aid, ib, 

AFFIRMATION. See Oa<A. 
of a juryman, 69 
of a witness^ 70 

ALIENS, 

not privileged from arrest, 132 

cannot be jurors except de medietate linguae, 96, 97. See furors de Xfedietate 
Linguce. 

ALLEGIANCE, 

oath of, taken by Sheriff, 12 
at elections, 64 

ALLOCATUR EXIGENT. See Outlawry. 

ALLOWANCE TO SHERIFF. See Cravings, Bill qf. . 
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AMBASSADORS, 

privilege from arrest, 181 

punishment for arresting an ambassador or his domestic, 138 

statute does not extend to consuls, 131 n, 

goods of, or of his domestics, cannot be taken under fi. fieu, 174 

AMENDMENT, 

under writ of trial, 70 

of returns to writs, 247, 248 j ' 

ANNUITY, 

certain, from the crown, seizable under a fi. £&., 174 

APPEAEANCE, 
in dower, 114 

bail bond no longer conditioned for, 140 n, 
on Interpleader Rule, 152 

APPOINTMENT, 

of Sheriff, is bj warrant, 10 
form of warrant, id, 
of under-sheriff, form of, 20 
of deputy-sheriff, form of, 32 

ARREST, 

how made, 186 

where to be made, tb, 

should be made the first opportunity, 186, 205, 239 

under capias, 136 

ca. sa., 202 

ca. uthigatum, 208 

— -- extent, 222 

action for not arresting when there was an opportunity, 239 

carrying to prison within twenty-four hours after, 206, 241 

privilege from. See Privilege. 

of privileged person, 182, 205, 282 

ASSIGNEES OF A BANKRUPT. See Bankrupt, Bankrupict^. 

ASSIGNMENT, 
Of Bail Bond, 
form of, 141 
by whom made, ib. n. 
how made, ib, 
witnesses, ib, 
stamp, lb, 

when assignable^ 146, 240 
action for not assigning, 240 

Of Replevin Bond, 
form of, 38, 41 
to whom assigned, 40 n, 
when assignable, ib. 
by whom assigned, ib. 

Of Dotper. See Dover, 

Fraudulent, See Fratidulent Aengnment. 

ASSISTANCE, 

writ of, from Court of Chancery, 147 

ASSIZES, 

nature of Sheriff's duties at, 90, 92 
place of holding, 90 
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precept of jadges to Bammon jaron, &c., 90 

when issued and how directed, ift. 

warranti to inmmon the different jorieiy 91 

return of aMice precept, 92 

the different panels, t&. n. 

how made out and returned, and to whom, 92 

execution of convict, ib, 

time of execution, 98 

pLice, ib, 

by whom, t(. 94 

ASSTJBANCB, 

taken by Sheriff, 12, 18 

ATTACHMENT, 

what and when it lies, 142 

how obtained, 144 

appearance; &c., ib. 

setting aside on terms, 145, 254 

form of writs of, ib. 

entry of, 146 

how executed, ib, 

when returnable, 145 n, 

forms of returns, 146 

for the peace, ib. 

ATTAINDER, 

effect of, upon lands and goods, 108 
8heriff*s duty thereon, ib. 

ATTOENEY, 

exempt from serving the office of Sheriff, 7 

when may act as under-sheriff, 19 9i. 

power of, to transfer or accept all writs, prisoners, &e., on change of Sheriff, 

18 
power of, to execute a prisoner, 93 
cannot be bail, 188 
when privileged from arrest, 182 

power of, to order discharge of person arrested on ca. sa., 206 
liability of, to officer, for fees, 266 

for irregular arrest, &c., 182 n, 

ATTORNMENT, 

tenant by elegit may distrain without, 201 
by tenants under hab. £sc. poss., 215 

BAIL, 

when may be put in, 187, 250 

number of, 188 

changing, ib. 

sufficiency of, ib. 

justification, &c., of, ib. 189, 140 

notice of, 188 

excepting to, 189 

Sheriff not answerable for their sufficiency, 140 n,, 244 n. 

render in discharge of, 189 

extent of liability of, 140 

deposit in lieu of, 140 n., 141 n. 

privilege of, from arrest, 181 

ca. sa. against, 202 n., 208, 204 

when Sheriff bound to accept, 208, 222, 248 

action against Sheriff for refusing to accept, 248 
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BAIL BOND, 
form of, 140 
who prepares, ib. n. 
requires no stamp, ib. 
there need not be an arrest, ib. 
when to be executed, tb, 
proceedings upon, 187 
assignment of. See AssignmerU, 

BAILIFFS, 

for what acts they may be appointed, 19 

cannot buy their places, 20 

appointment of, 23, 228 

qualification of, 23, 24 

kinds of, 23 

cannot be gaolers, 29 

when Sheriff liable for their acts, 30, 179, 226, 260 

may raise the posse comitatus, 105 

relation between, and SheriflF, how proved, 228 

Bound Bailifs, 
definition of, 24 

in London are called seijeants-at-mace, ib. 
bond of, ib, 

power of, cannot be abridged, ib. n. 
oath of, 25 

relation between and Sheriff, 26, 226, 228 
admissions by, how and when they affect Sheriff, 229 

Special Bailiffs, 

definition of, 26 

what amounts to an appointment of, id. 

consequence of appointment of, id. 

how far High-sheriff is liable for their acts, id. 228, 25U 

Bailiffs of Liberties. See Liberty. 
definition of, 27 

relation between, and Sheriff, id. 
may act as Sheriff's officer, id, 
must make their return to the Sheriff, 28 
bond taken by, must be in the name of the Sheriff, id. 

BAILIWICK, 
what, 4 

BANKRUPT, 

privilege of, from arrest, 131, 204, 205 
not available against the Crown, 222 

BANKRUPTCY, 

when it defeats an execution, 175, 263 

notice of, to whom to be given, 176 

after acquired property, when to be taken in execution, 177 

assignees may adopt Sheriff's acts, 263 

BARRISTERS, 

whether they are exempt from serving the office of Sheriff, 7 
privilege from arrest, 131 

BILL OF CRAVINGS. See Cravings. 
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BILL OF BXCHAXfiB, 

maj be seized ander a fi. fiu, 174 

not on an elegit, \95, 19S 

what Sheriff is to do with tbeai when aeized, 174, 267 u. 

action upon, 267 

BILL OF SALE, 

when arailable agaiost an execution, 175 

io caae of insoWencj, 177 

i« not a remoral of goods within 8 Anne, c. 14, 237 

fron Sheri^ fiDrm of, 188 

BLANK WABRANTS. See WarranU. 

BONi ECCLB3IASTICA, 

auinot be taken nnder fi. fii., 174 
nor under an elegit, 196 

BONDS OR SECURITIES, 
from Under-sheriff, 21 
from bailiff, 24 
from gaoler, 31 

of indemnity for selling or withdrawing ander a fi. fit., 189 
of indemnity for saing on securities seized under a fi. &., 267 
repleTin bond. See Replevin Bond, 
bail bond. See BaU Band. 

BOOKS. See MemJ^ert of Parliament, 

cheque books, poll books, &c., at elections, 56 
their custody, 63 

BOOTHS. See Members of ParliamenL 

BOROUGHS, elections at. See Memhen of Parliament. 

BRBAKINQ DOORS, 

in replerin, to make deliTennoe, 39 
in executing capias utlagatum, 208 

fi. &., 181 

elegit, 194 and it. 

lab. file, poss., 214 

where the Crown b a party, 182 
remedy for, 231 

BRIBERT, 

bribery oath must be taken and subscribed at elections, 58, 62 

by whom administered, id. 

Bribery Act must be read by Sheriff, 59 

BURGESSES. See Membert qf Parliament. 

CALENDAR, ASSIZE, 
why signed by judge, 93 
effect of tigning, i6. 

CAMBRIDGESHIRE, 

Sheriff of, also of Huntingdon, 3 
salary of, 6 

CANDIDATES. See Members of Parliament. 
declaration of qualification of, 60 

CAPE, GRAND AND PETIT. See Dower. 
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CAPIAS, 

nature of, 129 

when it may issue, ib. 

under Absconding Debtors* Arrest A^ct, ISO, 136 

cannot issue when claim is for less than £20, 129, 130 

defendant must be about to quit Rngland, ib. 

for what kind of debt, &c., it may issue, 130. 

order granting it may be appealed against, ib, 

who may be arrested under, ib. 

affidavit to obtain, 133 and n. 

form of writ and warrant thereon, 134, 135, 136 

direction of, 134 n. 

amendment of, ib, 

how long in force, 136 

who to execute, 135 

when, where, and how to be executed, 136 

indorsement of service after execution of, 137 

discharge from arrest under, how obtained, 134 n. 

no ground for that defendant is misdescribed, 137 

on giving bail bond, 140 n. See Bail Bond. 

^ on making deposit, 140 n, 141 n. See Deposit. 

returns to, 141, 142 

when it operates as a detainer, 137 

how proved, 240 

action for maliciously suing out, 3 38 n, 

CAPIAS AD SATISFACIENDUM, 
how given, 202 
nature of, ib. 
against whom it lies, ib. 
against bail, 203 
for what amount, 202 
how long in force, 204 
what writs may issue after, 179, 198, 202 
satisfactory execution, when, ib. ib. ib. 
discharge from execution on, effect of, 203 
no second arrest on same judgment, 204 
several writs, priority of, ib. 

arrest under one is arrest under all, 251 

execution of, after death of judgment creditor, 204 

should be executed the first opportunity, 205 

damages for not executing, t^. 

direction to Sheriff not to execute, ib., 206 n, 

form of return to that effect, 207 

against person misnamed, 205 

prisoner may be taken at once to gaol on, 206 

to whom payment to be made, t6., 227, 251 

who can discharge defendant from execution, ib, 

returns to, ib, 

CAPIAS IN WXTHEKNAM. See Replevin, Withernam. 

CAPIAS UTLAGATUM. See Outlawry, 
what, 208 

form of writ, 48, 209 
kinds of, 208 
how executed, ib, 209 
when defendaiit can be bailed on, ib, 
goods seized under, cannot be sold, ib. 
what can be taken under, 208 n. 
Sherirs warxant to bailiffiB on, 209 
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CAPIAS rTLA0ATrX~<<9K.'i'iiH«!f). 
retanu to, 43, 210 

proceediDfi after rrturn of, to set iiioii«t, Pj. 
good* fdzcd andery an liable lor a jcw's mt, iM 

CBPI CORPUS, 

ictimi o^ to De exeat regno, 129 
to capias, 137, 133, 141 



— to attarhment. 146 

— to ca. HL, 20^. 207 



CBBTIFICATB, 

under writ of trial, to deprire of coets, 71 

■ that titic came in question, 72 

^ to itay jodgmcrt, 74, 75, 75 n. 

in cafe of deatb of a member of parliament. 52 

of declaiatioii of qoalidcation of candidate for election at H.P., 60 

CHALLENGB, 

right cig under writ of trial, 74 «. 

CHAHBEBLAIN, 

of Cheiter, jnriidiction o^ abolished, 4 

CHANCBLLOB of the coimty palatine of Lancaster, 
direction of writs to, and returns bj, 272 

See Fieri Fa., Ca. So., EUffit, ^c. 

when to be ruled, 393 

writ of election, return of, 138 

CHATTELS, 
what, 173 

CHANCEBT, 

attachment in, 145 
writ of assistance in, 146 
charging person in execution, 204 
chaiging stock, &c See Stoci. 

CHEQUES, 

seizable under a fi. fii., 174 

not under an elegit, 195, 198 

what Sheriff is to do with them when seized, 174, 267 n. 

action upon, 267 

CHEQUE BOOKS. See Members of Parliament. 

CHESHIBE, 

is a county palatine, 3 

jurisdiction of Courts of, now truisferred to the Superior Courts at West- 
minster, ib. 
oaths of office, of Sheriff of, 11 n., 14 
execution of prisoners in, 98 

CINQUE POETS, 
names of, 4 
by whom writs executed in, id. 

CITIES, 

number of Sheriffs in, and when elected, 4, 10 
election in. See Members of Parliament. 

CLAIMANT AND CLAIM. See Interpleader. 
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CLERGYMAN, 

when privileged from arrest, 182 

consequence of arresting one durante privilegio, 16. n. 

CLERK. See Replevin Cleri, ComUy Clerh, dnvwi', Mmbm of Parliament. 

COGNOVIT, 

execution on, in case of bankruptcy, 176 

insolvency, 177 

when to be filed, 176, 177 

COMPENSATION COURTS, 
nature of, 81 
who to preside in, id. 83 
statutes relating to, 82 
to whom warrant to be directed, id. 88 n. 
form of warrant, 88 
jurors, 82, 83, 85 
special jury, 84 
place of holding court, 82, 88 
notice of, 88, 89 
who to be plaintiff, id, 87 
witnesses, id. 89 
view, id. id, 

claimant not appearing, id. 
right to begin, 87 
damages, 84, 87 
verdict and judgment, id, id, 89 
costs, 84 

who entitled to compensation, 85 
for what compensation is claimable, 86 
new trial, &c., 87 
forms, 88, 89 
penalty in case of Sheriff's neglect, 88 

CONSERVATOR PAOIS, 
Sheriff is, 94, 105 
duties of Sheriff as, ib. 

CONSULS, 

not privileged from arrest, 181 n* 

CONTINUANCE, 

notice of, on writ of inquiry, 76 n, 
writ of trial, 69 

CONVICTION, 

conveyance of lands, &c., after, 110 

COPYHOLD LANDS, 

extendible under an elegit, 159, 196 
not under a ca. utlagatum, 209 n, 

CORNWALL, 

Sheriff of, by whom and when appointed, 9 

CORONER, 

effect of his being made Sheriff, 7 

kinds of, 45 

qualification of, id, 

by whom appointed, id, 46, 47 

voter^s qualification, 51 

effect of the 'decease of the Sovereign upon, 46 

number of, id. 

is chosen by writ, 45 4 
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COllOKEE— (rt>JU» »«>*^. 

pfTOceedingi to obtain vrit, 46 

liorm ol vr^t, i>i. 

retnm thereto, 51 

election of, notice of, 46 »., 50 

place aad time of. 47, 50 

— — ^^ prodamduion of, 50 
'-^-^-^ dnntion of poll at, 57, 50 

prooeedinsrs at, 4S, 5u 

eotts of, 49 

Kratinr, 51 

proclamation of penon elected, 49, 51 
acting for Sheril^ to rec^iTe hia feet, 4/ 
oatha to be taken bj, 51 

letnm of writs directed to, 247 
to act wbcTC Sheriff internted, 3*2 

COBPOBATB COUNTIES, 4 

COSTS, 

under Compenntion Acts, 84 
on Interplouler, 153 

COUNTY OE SHIEE, 
definition of, 2 
division of, &c., id. 

when the Court takes jndieial notice of, id, 
qnillets now are parts of the ooonty to which they helong, id. 
Sheriff sometimes has more than one under his charge, 8 
number of, id. 

Palatine. See Coua/y Palatine. 

COUNTY CLEEK, 83 

COUNTY COUET. See Replevin, Outlawry. 
jarisdiction of, 84, 86 

Sheriff's duties there in general ministerial, 34 
when a court of record, 85 
style of, id. 

how affected by the County Court Acts, id. 
time of holding, id. 
place, id. 

parties may act by attorney, id. 
process, u2. 86 
pleadings, 86 
trial, id. 
execution, id. 

remoyal of causes from, id. 
practice of, to be certified by the Sheriff, id. 

COUNTIES PALATINE, 
names of, 8 

how and when created, id. 4 
by and of whom held, ib. 
Sheriff of, how he differs from other Sheriffs, 4 

bjr whom and when chosen, 9 

execution of writs in, 4 

OOUETS OP SHBEIFP, 
tome, 84 
County Court, id. See County Court. 
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COURTS OF &nV.m¥V-{continued). 

for election of Coroner, 45. See Coroner. 

Members of Parliament, 51. See Members of Parliament, 

under writ of trial, 67. See Writ of Trial. 

inquiry, 75. See Wi'it of Inquiry. 

under Compensation Acts, 81. See Compensation Courts, ■ 

CRAVINGS, BILL OF, 
what, 270 
how settled, ib. 
affidavit in support of, ib. 
allocatur for, 273 
form of, ib. 

CROPS, GROWING, 

seizable under a fi. fa., 173, 183 
under hab. &ui. possessionem, 215 

CROWN, 

not prejudiced by the laches of its officers, 171 
not barred by inception of execution, 223 
debts. See Debts, Extent, Judgment. 
process, priority of, 171. See Jvdgment, Extent. 

CUSTODIA LEGIS, 

things in, cannot be seized under a fi. fa., 175 
but they may under an extent, 223 

CUSTOMARY LANDS, 

extendible under an elegit, 159, 196 
not under a cap. utlagatum, 209 n. 

DAMAGES, 

in quare impedit, 121 

in replevin, 80 

in actions for acts of trespass, 233 

conversion, 285 

in action for removing without paying year's rent, 238 

not arresting when there was an opportunity, 205, 240 

not assigning bail bond, 241 

carrying to prison within twenty-four hours, 243 

refusing to accept bail, 244 

taking insufficient pledges in replevin, 246 

■■ false return, 248 

escape, 254 

extortion, 261 

DAY, 

when fraction, of may be inquired into, 171, 176, 177 

DEATH, 

of Sheriff, how vacancy supplied, 9 

Under-sheriff acts until another Sheriff is appointed, 16, 247, 251 

of Sheriff during the election of M.P., 67 

of Sovereign, its effect upon the office of Sheriff, 15, 16 

1 coroner, 46 

of party after verdict, 165 

of party charged in execution, 179, 198, 202 

of one of several debtors, 193 

of judgment creditor, 204 

of debtor, does not abate writ of extent, 219 
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DSBTS, CBOWK. Ste ExUikt. 
kinds of, 217 
otfw vtttiiwtt^f 21 ^ 
Sberiltr'f dnti«g aa tn, 106, 107 
from what tone they bind kmU, Ate, 157 »^ 165, 222 

DECLARATION, 

of qualification oif Member of Par!iaixi«it, 60 

in actions for toru in general, 232, 2^ 

in action for mnorin^ without satisfying a jear's tent, 233 

— — -^ not arresting, 23d 

not assigninj^ bail bond, 240 

^— ^-^— taking to priion within twentj-four hours after arrest, 2-13 

— — ^— refusing to accept biiil, 244 

taking insufficient pledges in leplerin, 246 

iaiie letnm, 248 



- escape, 253 
extortion, 260 

- on bills of exchange seised under a fi. fik, 263 



DBLIVERY OP WRIT TO SHERIFF, 
effect of, npon goods, 160. See Jud^/menL 
how proved, 240, 254 

DB LIJNATICO INQUIRENDO, 

what, 126 

Sheriff's datics upon, 126-8 

DEMAND, 

before breaking doom See Breaking Doom. 
before action against Sheriff, 264 

DE MEDIETATE LINGUA, 
jury, 96, 98, 99 
tales, 99, 103 

DEMISE OF THE CROWN. See Dealh. 

DEMURRER, 

writ of inqnirj in case of jadgment on, 78 

DE PROPRIETATE PROBANDA. See Repletdn. 
what, and when it iisues, 39 

DEPOSIT, 

in lien of bail, 140 n., 141 n. 

within what time paid into Conrt, 141 n. 

when defendant entitled to take it out, ifc. 

poundage upon, ib. 

DEPUTY, 

when Sheriff may appoint, 19 

when Undcr-iheriff may appobt, 19 A., 20 

office of deputy to Sheriff cannot in general be aold or let, 20 

as to London, Middlesex, Durham, &c, id, 

DepuUf in London, 

hhRriffi must hare, 31-2 

delivery of writ to, is a delivery to Sheriff, 82 

appointment of, id, 

DETAINER, 

of person in execution, 204, 251 
aft<;r payment. See Payment, 



DE VENTRE INSPICIENDO. 125 

DEVASTAVIT, 

execution upon a judgment suggesting, 131 n., 178 
return of, 186 

DISCHARaE FROM ARREST, 
under a capias, 134 n., 137, 250 

ca. sa., effect of, 203, 204, 250 

by attorney, 206 

of persons, 203 

of bankrupt, 133, 203, 205 

of insolvent, 203 

of married woman, 205 

of privileged person, 133 

how obtained, 133, 134 n, 

where debt has been satisfied by levy on goods, 222 

after payment, 206, 227, 251 

DISSENTER, 

may be Sheriff, 6 

DISTRINGAS, 

to outlawry is abolished, 41 ». 
nuper vice-comitem, 17 ». 

DISTURBANCE AT ELECTION. See Members of ParliameiU. 
Sheriffs' and deputies' duties in case of, 61, 64 

DOORS, 

outer or inner, when they may be broken open. See Breaking Doors, 

DOWER, 

what, 112 

kinds of, ib. 

husband may deprive widow of, ih. 

what incumbrances, &c., have priority to, ih. 

out of equitable estate, ib, 

writs of, 112, 113, ih, n. 

against whom, 113 «. 

whence issued, ib. 

direction of, ib. 

when returnable, ih. 

•— ^^— service of, 115 n. 

return to, 115, 119 

warrant from Sheriff to bailiffs to summon tenant*, 113 ^ 

summons, 114 

when, how, by whom, and where made, ib. 

proclamation of, ib. 

proceedings to compel appearance, 115, 116 
writs of grand and petit cape, 115, and n. 

writ of inquiry after judgment for demandant, 116. 
return thereto, ih. 
how assigned, 117-19 
excessive assignment, 119 

DURHAM, 

county palatine of, how held, 3 

oaths to be taken by Sheriff of, 11 «.. 

offices of Under-sheriff, &&, cannot oe sold, &c., 20»and n. 

EJECTMENT, 

judgment in, 213 

when to be signed, 165, 213 
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BLBCT105. See Cry-fyiuT, Memf.^n *)f ParfiamenL 

KLBGIT, 

what, 103 

in caae of death of aae of leveral debtor^ •%. 

fDrm, &c., of writ of, ib. and a. 1:>4 

ponndage on, ih. 

kovr entcnterl, 194 

what extendible nnda, 195 

what not, V^^ 

legal posMMioo onlr |r Ten on, i^. 

flraxt be retamed, l&j, 230 

returns to, 199 

inqiiuitioB, ih. 

what writs maj uane after, 201 

iixto leTerai counties, t%. 

interest of tenant bj, 173, 2^1 

tenant bj, may distiain without attornment, 201 

landlord entitled to jcar^s rent ander, ib, 

ELONGATA, 

return of, 39, 212 

ENLABGIKG TIMB FOR BETUBN OP WBIT. Sec Uur^l^der. 
when, 148, 151 

EQUITABLE INTEREST, 

not leizable imder a fi. ^, 175 

EQUITY OP REDEMPTION, 
not seizable nnder a fi. fsL, 175 

ERROR, 

execntiog fi. &. af^r notice of allowmoe of writ of, 180, 231 

ESCAPE, 

what, 249, 250, 251 

kinds 0^249 

Sheriff of one oonntj may enter another in pnrsait of an escaped prisoner, 5 

gaoler liable for escape of bankrupt committed to his custody, 31 

retaking after, 203, 231, 250, 251 

may be on a Sunday, 136 

liability of Sheriff in general for, 29, 30, 203, 206, 249, 253 

whether snbsequent assent will relieve Sheriff from liability for, 250 

Sheriff not liable for escape from special baili^ ib. 

of one of scTeral, 251 • 

who to sue for, tb., 253 

if crown prisoners, 252 

when Under-sheriff liable for, 253 

remedies for, ib, 

from gaol of liberty, who liable for, 80 

EVIDENCE, 

to fix Sheriff for the acts of his officers, 228 

whether warrant reciting the writ is evidence of it, 229 

admissions of officers, how they bind the Sheriff, t^. 

under plea of not guilty, 232, 234, 238, 239, 241, 244, 246, 248, 253 

not possessed, 232, 234 

tiunqiiam indebitatus, 71, 264 

in actions against Sheriff for torts, 233, 234 

removing without satisfying year's rent, 238 

not arre»ting, 228, 240 

not assigning bail bond, 241 

carrying to prison within twenty-four hours after arrest, 243 
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in action for refuting to accept bail, 244 

taking inBufficient pledges in replevin, 246 

fiUse return, 248 



- escape, 254 

- extortion, 261 



on writ of trial, 72 
inquiry, 78 J 

EXECUTION, 
what, 166 

when it may be without writ, ib. 
original nature of, ib. 
writs of, at common law, 167 
within what time it might israe at common law, 170 
writs of, are judicial, 171 

must accord with the judgment, ib, 

need not (except the elegit) be returned in order to perfect the execu- 
tion, ib. 199, 230 

after direction not to execute, 179, 206, 206 n. 231 

should be within a reasonable time, and in the most efifoctual way, 171, 239 

EXECUTION OP A PRISONER, 
Sheriff may act by deputy, 92 
form of appointment of deputy, 93 
what is the Sheriff*s authority to execute, id. 
staying execution in case of a woman quick with child, id. 
where execution should take place, id. 
time of execution, id. n. 
should be according to the judgment, 94 

EXECUTORS, 

when goods in the hands of, are seizable under a fi. fa., 174, 178 
privilege of, from arrest for debts of deceased, 131 , . ^ 
may maintain action for false return, 248 

escape, 253 

of Sheriff, not liable for escape, ih. 

EXEMPTIONS, 

from serving as Sheriff, 6, 7 
juror, 96 

EXIGI FACIAS. ^eOwOawry. 

EXTENT, OR EXTENDI FACIAS, 
what, 217 
why so called, 218 
kinds of, ih. 

in chief, ib. , 

in aid, ib. 

of the second and third degree, ib. 
immediate, ib. 
whence issued, i6. 
teste, &c., of, ib, 
when returnable, ih. 

may issue into different counties at the same time, 21 9 
mode of ascertaining amount to be indorsed on writ, 21 S 
what to be done with surplus, ib. 
on whose application it may issue, 219 
debt must be of record, ib, 
how obtained, tb. 
proceedings upon, ih. 222, 223 
writ does not abate by death of debtor, ib. 
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EXTENT OB EXTENDI FACIAS— (am#tntterf). 
affidayita for immediate extent in chief, 219, 220 

extent in chief in the leoond degree, 220 

aid, t6. 

of danger to obtain fiat for extent in aid, 218 

fiat for extent in chief, 220 
writ of extent in chief, 221 

liberate, %b, 223 

if defendant arrested he cannot be admitted to bail, 222 

priTilege from arrest does not affect the right of the Crown, ib, 

what may be seized under, ib. 

Sheriff's power is to seize and not to aell, 228 

•eyeial writs, priority of, ib. 

poundage, 224 

venditioni exponas, 225 

returns, 224 n, 

landlord not entitled to year's rent under, 286 

BXTOKTION, 
what, 160 
remedies for, ib. 261 

FALSE BETUBN, 
action for, 246 

when it lies, 248 

■ by executors, ib. 

FATHEB AND SON, 

process against, when of the same name, 282 

FEES, 

at common law, 255, 266 

by statute, ib. 

table of, 257 

who liable for, 266 

remedy for, ib. 

Sheriff cannot refuse to execute process until fees paid, 260 

remedy for excess of, paid, 264 

FEIGNED ISSUE. See Interpleader. 
under Interpleader Act, 152, 153 
costs of, 155 

FELON'S PBOPEBTY, 
forfeiture of, 108, 109 
duty of Sheriff as to, 110 
conveyances of, after crime, ib. 
distinction between lands and goods as to doctrine of relation, ib. 

FEME COYEBT. See Htaband and Wife. 

FIEBI FACIAS, 

nature of, at common law, 169 

what can be seized under, 172 

what cannot, 174 

effect of bankruptcy, 175 

— — insolvency, 177 

seizure of, after acquired property, ib» 

— goods in hands of executor, 178 

■ partnership property, 183 

property of joint stock companies, &c., ib, 

— ^— growing crops, ib. 

— ' a lease for years, ib. 

after death, when, 179, 198, 202 
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FIBBI VACIkQ^ieotUinued.) 

cannot be executed after directions not to do so, 179, 231 
form of return to tliat effect, 188 
what if satisfiiction of, 179 
several writs, priority of, ib. 

seizure under one is seisure under all, 180 

on fraudulent judgment, ib. 

execution of, aiter error brought, ib. 231 

within what time to be executed, 181, 282 

quantity of goods to be seized, 181 

sale of goods seized, %b. 182, 248 n. 

how executed, ib. 184 

what possession Sheriff gives, 183 

title of purchaser under writ of, 184 

amount to be levied, ib. 

poundage on, 185 

fees on erroneous writ, ib. 

to whom payment may be made, ib. 

execution after payment, ib. 231 

what to be done with surplus, 185, 264 

returns to, 185 — 188 

goods seized dnder, may be taken on Crown process, when, 223 

remedy for money levied under, 262 

proceedings on bills of exchange, &c., seized under, 267 

FIXTUBES, 

landlord's, not seizable under a fi. &., 174, 175 

FOBFBITTTBB, 

of office of Sheriff, 5, 16 

of lands, &c., for high treason, murder, and other felonies, 108 
Sheriff's duties with respect to lands, &c., forfeited to the Crown, 110 
of replevin bond, what amounts to, 40 n. 

FBANCHISB OB LIBBBTY. See Liberty. 

FBAUDULENT ASSIGNMENT, 

void as against creditor and Sheriff in right of a creditor, 175, 180, 233 

good inter se, ib. ib. 

how pleaded and proved, 232, 233 

FBAUDULENT EXECUTION, 

Sheriff bound to sell under, if right of no creditor intervenes, 180 

FBAUDULENT PBEFEBENCE, 

all executions founded on warrants of attorney, &c., given by way of, invalid, 
176 

FBBBHOLDS, 

not seizable under a fi. fa., 175 
extendible under el^t, 159, 196 
can be seized under a ca. utlagatnm, 208 
an extent, 222 

FBBSH PUBSUIT. See Eacape, Arrett. 
upon. Sheriff may enter another county, 5 

GAOLS. See Pritim,. 
kinds of, 29 
regtthitions o( ib. 
custody of, ib. 
of liberties, who liable for escape from, 30 

u 2 
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GAOLEB, 

office of, cannot be bonght or told, 20, 80 

hy wbom appointed, 29 

bow paid, t^. 

who may be, %b. 

wben Sheriff liable for hii aeta, 80, 179, 226, 250 

when he it binuelf liable, 30 

may be diicharged bj Sheriff, 81 

cannot refiue to receive a bankrupt committed to hit charge, id. 252 

liable for tbe eacape of each bankmpt, 81 

lecurity from, id, 

GOODS AND CHATTELS, 
what are, 178 
boond by delirery of writ to Sbeiiff, 160 

froin teite of extent, 161 

Sheriff, it seema, is bound to know all in hit bailiwick, 171 n,, 212 n. 
effect of judgment upon. See Judgment 

GBAND JUBT. See Jurtyrt. 

HABEAS COBPUS CUM CAUSA, 
by whom awarded, 122 
seyeral couru may be applied to, ib, 
bow obtained, 123 
form of, ib, 
where it runs, ib, n. 
wbenoe it issues, ib, 
wben returnable, ib, 
teste of, tb. 

penalties for disobeying, ib. 
Sheriff's wartant to baUiffii, 123 
returns, 124 
disputing return, ib, n, 

HABEBB FACIAS POSSESSIONEM. See Ejectment, 

one or separate writs may issue for recovery of possession and costs, 218 

land must be pointed out, 214 

indemnity before executing, ib, 

form of bond of indemnity, 216 

when to be executed, 214 

posse comitatus, ib, 

breaking doors, ib, 

how possession given, ib, 

when execution complete, 215 

when new writ may issue, tb, 

excessive delivery, how remedied, ib, 

growing crops, ib, 

attornment, ib, 

returns to, 217 

HABEBE FACIAS SBISINAM. See Dower, 
form of writ, 116 

HEBEDITAMENT, 
definition of, 196 

HOUSE OF COMMONS. See Membert qf Parliament, 

HUNDBEDOBS, 

privilege from arrest, 181 

HUSBAND AND WIFE, 

execution where judgment is against botb, 205 

— wife only, tb, 

wife's property, when seizable for husband's debt, 174, 196 * 

when property of woman cohabiting with a man may be taken for his debt, 174 
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HUSTINGS, 
court of, 42 

IDENTITY, 

oath of, at elections, 61 

INDEMNITY; Bee Bond, 

INFANT, 

arrest of, 202 n. 

INQUIRY, WRIT OP. See Writ qf Inquiry. 

INQUISITION, 

under compensation acts, 89 

in dower, 116 

in outlawry, 44, 210 

on extent, 224 

on elegit, 199 

certainty of, 200 »., 210 n. 

if void, how taken advantage of, 200 ». 

INSOLVENT DEBTOR, 

privilege of, from arrest, 181 

not available against Crown, 222 

execution upon his goods, 177 
after acquired property of, 178 

INTERPLEADER, 

Sheriff's position before Interpleader Act, 148 

provisions and object of .the Act, ib. 149 

there must be a claim, ih. 

against what claims and in what cases relief will be granted, 150 

in what cases relief will not be granted, ib. 

the Crown cannot be a party to an interpleader rule, 151 

nor can a foreigner residing abroad, ib. 

application for relief, to whom to be made, ib. 

within what time, ih, 

affidavit in support of, ib. 152 

on showing cause, when to be sworn, ib. 

appearance of parties on rule, 152 

who can appear, ib. 

proceedings on, hearing of rule, ib. 

barring claims on non-appearance, 153 

summary settlement, ib. 

feigned issue, ib. 

how money got out of court, 156 

costs, 153 

remedy for, 155 ] 

security for, 1 58 

IRREGULAR PROCESS, 

Sheriff bound to execute, 5, 171, 251 
a good justification to Sheriff, 231 

ISSUE, FEIGNED, 

under Interpleader Act, 153 

JEWS, 

not exempt from serving the office of Sheriff, 6 n. 
if appointed, rely on the Indemnity Act^ 15 

JOINT-STOCK COMPANIES, 
execution against, 183 
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JUDGE'S O&DBB, 

to hold to bail. See Capiat. 

to charge itock, &e., 163 

execotion founded on, in case of bankruptcy, 176 

filing of, ib, 

to charge penon in execution, 204 

JUDGMENT, 

definition of, 156 

effect of, at common law, ib, 

under stat Weitm. 2, Statute of Frauds, and 1 & 2 Vict c 110, 157, 

161 

upon lands and chattels real, 157 

trust estates, 158 

after contract of sale, 160 

— ^— trust for sale, t5. 
mortgage, ib» 



upon a power of appointment, tft. 
■ goods and chattels, ih. 



when removed firom inferior court, 164 

from what time it binds lands, 158, 197 

— — goods and chattels, 160 

relation of, 161 4 

registration of, ib. 162 a. 

time of signing, 165 

proceedings n^ not be entered on roll, ib, 

revival of, ib. 

death of party before, 161 n., 165 

ioint, execution of, 184, 198, 208 

effect of reversal of, upon execution, 184, 195 m. 

certificate to stay, under writ of trial, 74 

when final, 76, 165 

no distinction between debt and damages in, ib. ib. 

by default See Writ of Inquiry. 

' effect of as admission, 78 

decrees, orders, &c., effect of, 162 « 

JUDICIAL NOTICE, 

of division of realm into counties, 2 
of liberties, 4 

JUBOES, 

on writs of trial, 69, 74 n. 

inquiry, 77 

in compensation courts, 82 — 85 

at assizes, how and when summoned, 90, 92 

forms of warrant, to summon, 91 

qualification of, 95, 96 

at sessions, 95, ib. n., 96 

grand jurors, 95 

common jurors in England, ib, 

Wales, 96 

— cities, &c., ih. 

London, ib. 

special jurors, 98, 99, 100 

de medietate lingusB, 96, 98, 103 

inhabitants of Westminster exempted from being jurors at Middlesex sessions, 

96 
how often required to serve, ib. 
who disqualified from being, ib, 
jurors' book, how made out, 97 
number to be summoned, ib. 
how summoned, 98 
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JUEOBS— ((»ft«mte«d). 

penalty on summoning officer for neglect, &c., tft. 

criminal cases may be tried by specuil jury, ib. 99 

list of jury to be delivered to person indicted for higb treason, ib, 

remedy for delay by notice of trial by special jury, 100 

trial by common jury where special jury not summoned, ih, 

JUSTICIES. See CoufUy Couri. 

JUSTIFICATION, 

when necessary to justify under judgment and writ, and when under writ 
^ only, 230 
under irregular writ, 5, IT'l, 231 

LAND, 

definition of, 196 

how bound by Crown debts, 157 ft. See Debts. 

at common law could only be taken in execution at the suit of the Crown, 157 

effect of a judgment upon. See Jitdgment, Elegit. * 

Sheriff is not bound to know the lands in his bailiwick, 171 n., 214 

what seizable under elegit, 196 

ca. utiagatum, 20S 

extent, 222 

to be delivered according to the custom of the country, 21 5 

LANDLORD, 

entitled to year's rent under capias utUgatum, 236 

fi. {a., 180 

elegit, 201 

not entitled to, under extent, 236 
notice must be given of his claim before removal, 237 
Sheriff's duty in case there is not sufficient to satisfy year's rent, ib, 
remedies for removing without satisfying his rent See Removing, &c. 
as to hay, grass, &c., seized under a fi. &., which by agreement should be spent 
on the premises, 183 

LBASE, FOB TEABS, 
seisable under fi. £s., 178 

elegit, 168, 196 

— — — ^— ca. utiagatum, 208 

extent, 222 

how seised and assigned under a fi. fii., 183 

LEVARI FACIAS, 

nature and history of, 167, 190 

LIBERTY, 

what, 4 

officially noticed by the courts, id. 

Sheriff bound to notice, id. 171 

bailifis of, 27. See BaUiffs. 

when Sheriff may enter, id. 28, 136 

if the Sheriff execute writ instead of bailiff, the execution is not irregular, 27 

whether the mandate should be directed, and proceedings be in the name of 

the lord or bailiff of, 28 
lords of, or their bailiffs, must attend the assizes, &c., id. 
summoning jury in, 91 n. 
who liable for escape firom gaol of, 30 

LIMITATIONS, STATUTE OF,' 
in quare impedit, 120 
not a good plea in an action founded upon the Sheriff's return, 265 
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LIST, 

of wriU unexecnted, and priionert to be giTen hy old to new Sheriff, 16, 17 
fonn of such list, 18 

LODGINGS FOB JUDGES AT ASSIZES, 
Sheriff is to proyide, 92, 274 

LODGER, 

breaking open door of, 182. See Breaking Docn, 

LONDON, 

Sheriffs of, how elected, 4, 8 n. 

number of, 4 

the two constitute but one, id, and n. 



who exempt from serving as, 7 «. 

■ oaths of office of, 11 «., 12 «. 
offices of Under-eheriff, &c., of, cannot be sold, 20 

LUNATIC. See Dt Lunatico Inquirendo. 

MANDAVI BALLIVO, 
Return of, to fi. fa., 188 
ca. sa., 207 

MARINES, 

when privileged from arrest, 181, 202 
matrons of gaol, by whom appointed, 29 

MEMBERS OF PARLIAMENT, 

when exempt from office of Sheriff, 7 
bankruptcy of, 52 

Proceedings relcUing to Election of, 61 n. 

duties of Sheriff in Court for, 61, 261 

Parliament, how summoned, 52 

in the case of a new Pariiament, id, 

in the case of a vacancy, id. 

writ on general election, id. 

writ on new election, 58 

teste and return of writs, id, n., 64, 65, 66, 261 . 

transmission of, 53, 54 

Sheriff's duties on receipt of, 54 

proclamation of holding court for election, id, 55 

place of holding court, 55 

soldiers at elections, 64 n. 

effect of death or change of Sheriff during election, 67 

liability of Sheriff for not returning the successful candidate, 261 

receiving a vote, 262 

In Cowities, 55 

polling-booths, 55 

deputies, poll clerks, &c., 56 

commissioners for administering oaths, id. 

bribery oath, 58, 62 

bribery act, 59. 

nomination of candidates, id. 

election, id, 

poll, id. 

declaration by candidate of qualification, id. 

time of polling, 60 

duration of poll, 61 

adjournment of poll in case of riot, &c., id. 

questions and oaths to voters, id, 

scrutiny, 62 

personating voters, id. 

custody of poll-book after close of, and after declaration of, the poll, 63 

declaration of the poll, id. 

copy' of the poll, id. 



INDEX. 297 

MEMBERS OF PARLIAMENT— (conttniMcQ. 

/» Cities and Towns being Counties of ikmselves, 57 
time and place of election, 57 
notice thereof, id, 
duration of poll, id. 

number of electors to poll at each booth, id, 63 
proceedings at election, 64 
duration of poll, id, 
time for polling, id. 

In Cities, Boroughs, and To^nns, not being Counties qf themselves, 57 
precept to the returning officer, 58, 66 
return thereto, 65 
bribery oath, 62 n. 

MIDDLESEX, 
how held, 8 
Sheriff of, by whom elected, 4 

how he differs from other Sheriffs, id, 

oaths to be taken by, 11 n,, 12 n, 

offices of Under-sheriff, &c., of, cannot be sold, 20 

MILITIA OFFICER, 

when exempt from serving the office of Sheriff, 16 
who acts when he is on active duty, 16, 20 

MISFEAZANCE, 

action against Sheriff for, 227 
officer, ib, 

MISNOMER, 

arrest under, when justifiable, 205, 232 

MONEY, 

may be seized under a fi. fa., 174 
but not under an elegit, 198 

MONEY HAD AND RECEIVED, 

when it lies against Sheriff for money levied under a fi. fa., 262 
a mere itizwre not sufficient to charge the Sheriff, ih, 
when demand must be made, 264 
by assignees 'of bankrupt, 263 
pleadings, 264 

MORTGAGE, 

effect of judgment on, 160 

equitable, not seizable under extent, 223 

NAME, 

person arrested by wrong, 205, 232 
fiither and son bearing same, 232 

NE EXEAT REGNO, ' 

in what cases originally and now issued, 128 

for what issued, %b. 

plaintiff must be within jurisdiction, ih, 

issues to prevent person from going to Scotland or Ireland, t6. 

mode of obtaining, ih, 

form of writ and return, ib, 129 

NEW SHERIFF. See Shmg, 

relation in which he stands to old Sheriff and the world, 16, 247 

when his duties commence, 16 

transfer of writs and prisoners to, 17, 251 
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KBW TBIAL, 

under Writ of Trial Act, 74 

under Baflwaj ConpoiMtun Acte, 87 

NOMINATION OB BILLINa See 8k€r^. 

of Sherifli, when, b j wbom* and how made, 8, 9 

in caae of deatl^ 

eertain dtief, 10 

of knighto of the ahiie. See Mmb€n of ParUamenU 

NON KST INVBNTU8, 
retam ot, to capias, 141 

writ of attachment, 146 

ca. m., 206, 207 

^ ea.ntlag., 210 

extent, 224 

NONFBAZANCB, 
who liable lor, 227 

NON OMITTAS CLAUSB, 
effect of, 27, 28, 186 
what write contain, 28, 136 

NONSUIT, 

Sheriff*! power nnder writ of trial, 71 

NOT GUILTY, 

plea of. BeeFUoi. 

NOTICB, 

of bankmptcj', 176 

of action againat Sheriff 231 

of landlord's chum for year's rent, 237 

of the existence of covenants between kadlord and tenant, 183 

of trial, Ac, nnder writ of trial, 69 

inqniry, 76 «. 

under Gompenmtion Act, 88, 89 

of proeeeding npon extent, 219 
of executing elegit, 194 
jndidaL &e Judidal J^oUee, 

NOT P06SBSSBD, 
plea ot See Pkoi. 

NULLA BONA, 

when a good retnm, 185 n,, 202 
return o| to fi. fii., 185, 186, 217 
elegit, 199 

NUNQUAM INDEBITATUS, 
plea ot See PUat, 

OATHS, 

to be taken by Sheriff, 11 

befine whom they may be sworn, id, 

form of, id, 

to be taken in Cheshire, 11 a^ 14 

Wales, id. 

London, and Middlesex, id. 

— — Durham, id. 

of allegiance, supremacy, and abjuration, and aipniance, 12, 13 

of Boman CSatholic, 14 

consequence of refiual to take, 12 n., 15 

of Under-sheriff, 22 
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OATEQ—ieowiinwd). 
of bound bailiff, 25 

of value of goods taken under a distress, 40 
of witnesses, 70 
of jurors in general, 69 

on inquiry de lunatieo inqnirendo, 127 

under Compensation Acts, 88 

on elegit, 196 

ca. uUagatum, 210 

extent, 228 

of indentity at elections, 61 

of poll clerk at, 56 

against bribery at, 58, 62, 64 

of office of coroner, 51 

of voter's qualification to vote for coroner, 48 

OFFICERS, 

in the army and navy, exempt from serving tke office of Sheriff, 7 
Sheriff's, when Sheriff liable for their acts, 226 

how relation between them and Sheriff proved, 228 

admissions by, how and when they affect Sheriff, 229 

actions against, 226 

■ cannot be bail, 138 

OLD SHERIFF. See SAerif. 

relation to new Sheriff, 16, 247 

death of, 9, 67. See Deatk. 

transfer of writs and prisoners on going out of office, 17, 251 

OUTER DOORS, 

breaking open. See Breaking Doors. 

OUTLAWRT. See Capias UUagatim. 
on mesne process abolished, 208 n. 
who is to carry it into effect, 85, 41 

Process in, 
ezigi &cias, form of, 41 

teste and return of, id. 

execution of, 42 

forms of returns to, id. 

allocatur exigent, form of, 48 
judgment, form of, &c, 42 

by whom given, 85 

capias utlagatum, form of, 48, 209 

return to, id. 210 

inquisition thereon, 44 

venditioni exponas, form of, id, 

— ^ how and when it isfues, id. n. 

— -^ return to, 45 

writ of proclamation unnecessary, 48 n, 

PALACE, QUEEN'S, 

privilege from arrest within, 186, 186 «. 

PALATINE. See Counties Palatine. 

PANELS, 

at assizes and sessions, 90, 92 n., 97, 98 

PARLIAMENT. See Members qf Parliament 
how summoned, 52 
order for new Parliament, id, 
speaker's warrant, ib. 
writ on a general election, ib. 

new election, 58 
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PAETNBR8HIP PSOPBETT, 

how Mixed and lold under a IL fiu, 183 



PAYMENT, 
plea 0^73 

payment into Caaii, effieet of plea oi, ib., 233 
on ezecDting a ca. m. Sheriff cannot dbehaige on neeiving amount indoned 

on writ, 206, 227, 251 
oo ezecnting a fi. fiL he may, 185 
ezeeation after, «»., 231, 251 

PBBBS AND PBEEBSSBS, 

not exempt from eerring the office of Sherifl^ 7, 8 

pririlege from arrett, 131 

lability of Sheriff for aneating, 133 

PEESON, 

Sheriff is boond to know OTcry penon in hie bailiwick, 171, 204, 239 

PEESONATION, 

oflfience of, at electiaiia, 62 

PLEA. See PUadinfft. . ^ ^. 

what mar be siTen in eridence under nmiqnam mdebitatua, 72, Zo4 

i not gnUty, 232, 234, 238, 239, 240, 

244, 246, 248, 253 

not pomeaied, 232, 234 



of payment, effect o^ 73 

of payment into Court, effect of, ib., 233 

of let off, nature and effect of, 74 



PLEADINGS, 

how Sheriff shoald plead in genenl, 230 

ihonld not join with the party, ib. 

need only ihow the writ and not the judgment, ib. 

not show the letom of wriu of execution, ib. 

on writ of trial, 72 

in actions for torts, 282, 234 

. remoring without satisfying year's rent, 238 

not arresting, 239 

assigning bail-bond, 240 



taking to prison within twenty-four boors, 243 

refusing to accept bail, 244 

taking insufficient pledges in replerin, 246 

frlse return, 248 

escape, 253 

extortion, 260 

money had and receired, 264 

on securities seized under a fi« &.| 268 



PLEDGES, 

in replevin, 87, 38, 244 

remedy for taking insufficient, 244 

PLEDGED THINGS, 

when seizable under a fi. fo., 174 
: extent, 223 

POLL. See Coroner. Members <if PaHiawieiU, 
POLL BOOKS. See Coroner. Meniben qf Parliament. 
POLL OLEEKS. See Coroner. Members o/ Parliament. 
PONE. See (imre Impedii. 
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POSSE COMITATUS, 
meaning of, 108 

power and duty to raise, 89, 41, 108, 104, 172, 185, 212 n. 214 
what person! bound to assist, 104 

POSSESSION, 

how obtained, of land, 188, 198 

Sheriff should not retain for an unreasonable time, 181, 232 

what necessary to maintain action for conversion, 234 

POUNDAGE, 

on fi. fa., 184, 185 

— elegit, 193 n. 

— hab. file, poss., 218, 216 

— extent, 224 

whether to be paid before satisfying rent, 236 

POWER OF APPOINTMENT, 

when judgment defeated by exercise of, 160 
lands subject to, may be extended, 159, 196 
exercise of, cannot defeat right of Crown, 222 

POWER OF ATTORNEY, 

from new Sheriff to Under-sheriff to accept transfer of writs, &c., 18 
old Sheriff to Under-sheriff to deliver same, ib. 

PRICKING FOR SHERIFFS, 
what, 10 

PRIORITY OF WRITS, 

where there are several of the same sort, 179, 204 
extent tested after seizure under fi. £el, 223 
of writs of extent, ib. 

PRISON. Bee Gaol. 

carrying to, within twenty-four hours after arrest, 206,- 241 

PRISONERS, 

in whose custody when passed through several counties, 5 
transfer of, from old to new Sheriff, 16, 17 
execution of. See Execution of Prisoners, 
charging in execution, 204 
detainer of, 187, 204, ib, n, 

PRIVILEGE, 

persons privileged from arrest, 130 — 182 

when Sheriff may arrest a privileged person, 132, 205 

when liable to action for, 182, 232 

PRIVITY. See Relatum, 

PROCLAMATIONS, 

writ of, not necessary in outlawry, 43 n. 

at elections for coroners, 50, 51. See Coroner, 

Members of Parliament, 54. See Members of Parliament, 

PROMISSORY NOTES, 
seizable under fi.. &., 174 
not under an elegit, 195, 198 
action thereon by Sheriff, 267 

QUAKER, 

affirmation of, as juror or witness, 69, 70 

at election of coroner, 48 

Members of Parliament, 58, 61, 62 
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QUALIFICATION, 
of Sheriff, 6 

— bBili£5i,28 

— Goronen, 45 

— voten for, 47, 48, 51 

— candidate for Member of FarUament, 60 

— voters for, 61 • 

— jnron, 82, 95, and ft. 99 

QUABB IMPBDIT, 
what, 119 
when it lies, tb, 

within what time to be bronght, 120 
for wliom it lies, and for what, ib. 
against whom to be bronght, i^. 
form of writ, 121 

warrant theieon to bailiffii, ib, 

gummons to bishop, ib, 

' return to writ, 128 

writ of pone, when isaned, ib, n. 

form o( and return, 122 

QUAETBE SBSSIOSrS. See^wfumi. 

QUILLET, 
what, 2 

RAILWAY COMPBKSATION. See Comp^niaUon Court, 

EEOAPTION, 

on mesne and final process, 186, 208, 249, 250, 251 
must be specially pleaded, 254 
voluntary return before action, id. 

EBOTOBT, 

extendible, 159, 196 

EB. FA. LO. See County Court. 
when proper, 86 

EBFUSAL, 

of office or oaths, consequence o( 11, 12, 15 

EBGIRTEATION, 
of judgments, 161 

EEGISTBB, 

of voters for polling booths, 55 

EELATION, 

Sheriff cannot be made a trespasser by, 227, 284 
between new and old Sheriff, 16, 247, 251 

Sheriff and Unde^Bheriff, 28, 226, 227 

bailiff and Sheriff, 26, 27, 226, 227 

of conviction to offence, 110 

EBMOYAL, 

from office of Sheriff for misconduct, 5, 16 

EBMOVING WITHOUT SATISFYING YBAE'S EENT. 
when Sheriff liable to action for, 201, 285—287 
what is a removal, 287 

landlord's remedies against Sheriff for, 288, 268 
decUvation, 238 
pleas, ib, 
evidence, ib, 
damages, ib. 
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BENT, 

what rents may be taken on an elegit, 198 

what under a fi. fa., 174 

tenant by elegit may distrain for, without attornment, 201 

removing without satisfying, ib,, 285 

where goods are insufficient to satisfy, 287 

BEPLEYIN. See also Jtetomo Hahendo. 
plaint in, when it may be made, 87 
how made, 87, &c 
pledges, 87, 88, 244 

remedy for taking insufficient, 244, 245 

bond. See ItM>levin Bond. 

breaking open house to make deliyerance, 89 

liberty, id, 

posse comitatus, id., 41 

proceedings if the goods be eloigned, id. 

where defendant claims property, id. 

' — if the goods cannot be taken on the first replevin, 41 

oath of yalue, 40 
warrant to replevy, id. 

BBPLEVIN BOND, 
form of, 88, 40 
when assignable, 88, 40 n. 
who to give, id. 
what is a breach of, 40 n. 
assignment of, id. 

form of, 41 

action for not taking, 2iin. 

BBPLEVIN CLBBKS, 
appointment of, 82 
admissions of, how and when they affect Sheriff, 280 

BESCUB. See Pmk ComUatut. 

BESTITUTION, 

where too much is seized under a fi. &., 185 

hab. file, poss., 215 

extent, 218 

BETOBNO HABENDO. See also Replevin. 
nature of, 211 
writs of, ib. 
warrant on, 212 
returns, ib. 

BETUBNS, 
what, 246 
kinds of, ib. 
form of, 247 

should be made in name of Sheriff, ib. 
where there aie two persons, ib. 
by coroners, ib. 

by Under-sheriff in case of death of Sheriff, ib, 
new Sheriff may return process directed to old Sheriff, ib. 
should be certain, ib. 
must not contradict former return, ib. 

falsify record, ib. 

how imperfect returns are ended, ib. 

amendment of, ib. 248 

whether oonelusive, ib. 

need not be made in the Sheriff's own county, 5 
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BETUBNS— ((»nefni(«i} 

SherifF cannot be rated to return dfter appointment of Special Bailil^ 27 
not in general neceuary to perfect ezecntion, 171, 280 
remedy for not making, 248 

false retunii ib. 

to exi^ £uia8, 42 

capiaa utla^^tum, 48, 210 

Tenditioni exponas, 45 

writ for election of coroners, 61 

Members of Parliament, 03, 66, 66 

of inquiry, 81 

assize precept, 92 

writ of dower undo nil habet, 116 

grand cape, ib, 116 

quare impedit, 122 

habeas eorpus*cum causft, 124 ... 

accedas ad curiam, 126 

ne exeat regno, 129 

capias, 141, 142 

attachment, 146 

fi. fa., 186—188 

elegit, 199 

ca. sa., 206, 207 

retorno habendo, 212, 218 

hab. &c. possessionem, 217 

extent, 224 

BEYEBSAL, 

of judgment, eiiect of, on execution, 184, 196 n. 

BEVERSION, 

extendible on elegit, 169, 196 

BIOT, 

duties of Sheriff in case of, 106 

BOMAN CATHOLICS, 
oaths of, 14 

BULES, 

to bring in the body, may be after Sheriff is out of office, 17 

plamtiff may proceed on bail bond notwithstanding, 187" 

attachment against Sheriff for not obeying, ib. 

putting in bail after, ib, 

SAILOBS, 

priWlege from arrest, 181, 202 

SALABY, 

in general Sheriff not entitled to, 6 

SALE, 

under a fi. fa., 181, 182. 248 n. I 

elegit, 194, 196, 202 

ct)pias utlagatum, 208, 210 

extent, 223, 224, 226 

exccMiive, 181 

time allowed to Sheriff for, ib,, 182, 248 

no implied warrant or title on goods on sale of goods under a fi. fa., ib, 

of term of years, 188 

of growing crops, ib,, 216 

of partnership property, 183 

bill of sale, form of, 188 
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SALE. — (continued). 

form of bond of indemnity for selling, 189 

when execution must be perfected by, 182, 195, 202, 208, 222, 223 

Sheriff not liable for money had and received until after, 262 

SCRUTINY, 

at elections for Members of Parliament, 62 
at election of coroner, 51 

SECURITIES. BeeBondf. 

for money seizable under a ii. fn., 174 
actions on, 267 

SEIZURE, 

under ii. fa., how made, 182 
possession must not be abandoned, 183 

SEQUESTRATION, 

from what time it binds, 161 

SERJEANTS AT MACE. See Jiailiffs. 

SESSIONS OF THE PEACE, 
Sheriffs duties at, 94 

Under-sheriff and his deputy cannot act as attorney at, 19 n. 
precept to Sheriff to summon jurors at, 94, 95 n. 

SET-OFF, 

plea of, 74, 79 

SEVERAL WRITS, 

priority of, 179, 204, 223 

seizure under one is seizure under all, 180, 204 

SHERIFF, 

name, whence derived, 1 

original duties of, id. 

duties of, in general, 2 

sometimes has charge of more than one county, 3 

officer of the superior Courts, 6, 27, 171 

cannot doubt or dispute validity of writ, 5, 171, 231, 251 

when he has power beyond his county, id. 

what he may do out of his county, id. 

office 0^ cannot be divided or abridged, id. 

is appointed durante bene placito, id. 15, 16 

effect of death of the Sovereign upon, id. 

when office forfeited, 5, 16 

may be a female, 5 

qualification of, 6 

who are exempt from being, id. 7 

how, by whom, and when chosen, 8 — 10 

death of, how vacancy supplied, 9 

who to return writs after, 247 

appointment of, is by warrant, 10 

before entering upon the execution of his office must take oath of office, 11 
ought to take oaths of allegiance, &c., 12 
consequence of his refusal to do so, 15 
duration of office of, ib. 
may be removed for misconduct, 5, 16 
relation between new and old, 16, 247 
from what time the new Sheriff commences his duties, id. 
on leaving office to deliver to his successor an account of prisoners and unexe- 
cuted writs, and to transfer them to him, 16, 17, 251 
may be ruled to bring the body after he is out of office, 17 

X 
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SHBBIFP— (coiUmiMd). 

when he may make a deputy, 19, 28, 92, 98 

when he may make an Under-iherifl^ 19 

cannot tell office! of ^nde^sheriff, Sec., 20 

rehition between and Under-sheriff, 28, 227 

may accept aecority from his Under-iheriff, 20, 21 

relation'between, and bailifii, 26, ^7, 226, 228 

whether he may enter a liberty, 27, 28, 171 

hai custody of connty gaol, 29 

when liable for acts of gaoler and bailiff, 80, 179, 226, 250 

must have a deputy in London, 82 

courts of, 34 n. 

duties of, at elections for members of parliament, 51—67 

— under a writ of trial, 67 — 75 



- under a writ of inquiry, 75 — 81 

- in Compensation Court, 81 — 89 



upon what Courts he must attend, 90, 92 

duties on execution of a prisoner, 92 — 94 

duties of, with respect to jurors, 90, 91, 92, 95^103 

when and how to raise the posse comltatus. See Pout Comitattu. 

duties as conservator pacis, 94, 105 

cannot act as a justice in the connty whereof he is sheriff^ 105 

duties of, in case of riot, 106 

proceedings by, to recover crown debts, 107. See ExUnU 

duty of, as to goods thrown on shore from wreck, ib. 

liability of, for arresting privileged person, 132, 232 

is bound to know the person of every inhabitant in his bailiwick, semble also 

his goods and chattels, but not his land, ib. and n, 204, 212 n, 214, 239 
must receive writs at all places and times in his county, i&. 
liable for nonfeazance, 227 
cannot be made a trespasser by relation, ib,, 234 
how relation between him and his officers is proved, 228 
how affected by admissions of his officers, 229 
actions by and against. See Actions. 

not to execute process after directions not to do so, 179, 205, 206 ». 231 
should satisfy landlord's year's rent, 235 
should execute writs in a reasonable time and in the most effectual way, 171, 

205, 239 
accounts of, 270 

SHIBE. See Coumiy, 

SOLDIERS, 

privilege of, from arrest, 131, 202 
Sovereign, effect of death of. See Deoith, 

SPECIAL JUBT. SeeJ«ror«. 

SPECIALTIES, 

seizable under a fi. fa., 174 
actions on, 267 

STATUTES STAPLE, &c. 
nature o^ 164 
from what time property is bound by, 166 

STOCt, 

may be charged in execution, 163 

SUNDAY, 

arrest on, when good, 136 

what writs can be executed on, 136, 172, 181 

SUPBBMACY, 
oath of, 13 
at elections, 64 
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SUBBTIBS. See Pledges. 

TALES, 

jury of, 102 

alien tales, 99, 103 

on trial at bar, 102 n. 

TAVERN, 

carrying to, without consent, 241 

TAXES, 

return of payment^of, to fi. fe., 187 

TENANT BY ELEGIT, 
interest of, 178, 201 
may distrain widiout attornment, 201 

TENANT. See Landlord. 

TENEMENT, 

definition of, 196 

TERM OF YEARS. See Lease for Years. 
effect of judgment on, 167 

may be taken on a fi. fa., 173 * 

extendible on elegit, 159, 196 
how sold, 183 

whether actual or legal possession given, 198, 214 
how actual possession obtained, id. 
how described in the inquisition, 200 n. 
as to a term of years outstanding to attend the inheritance, 175 
when restored, 184, 196 n. 

TESTE OF WRIT, 

when goods bound from, 160 
in crown process, 161 

TITHES, 

extendible, 159, 196 

TITLE, 

no warranty of, on SherifTs sale, 181 
of purchaser under writ of fi. fa., 184 

TORTS 

liability of Sheriff for, 231, 234, 286,239, 240,241, 243, 244, 246, 249, 

266 
declaration for, 232, 234, 238, 240, 243, 244, 246, 248, 263, 260 
pleas, %b., 234, 238, 239, 241, 243, 244, 246, 248, 263, 260 
evidence, 233, 234, 238, 240, 241, 243, 244, 246, 248, 254, 261 
damages, ib., 236, 238, 240, 241, 243, 244, 246, 249, 264, 261 

TOURN or TORNE, 
Court of, 34 

TOWNS, COUNTIES OP, 4 

elections in. See Members of ParliamenL 

TRANSFER, 

of unexecuted writs, prisoners, &c., to incoming Sheriff, 16, 17 
how made, id. 
contents of transfer list, id. 
form of, 18 

powers of attorney to make or receive transfer of writs, prisoners, &c. id. 

"^ 2 
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TBBSPA8S. Se^TorU. 

Sheriff cannot be made a tieipaiser by relation^ 227, 234 

TEIAL, WRIT OP. See Writ of Trial. 

TEUST, 

effect of judgment on tniit property, 158 

cannot be taken on a fi. h., 175 

nor under a capias utlagatum, 208 n. 

can under an elegit, 196, 198 

goodi Tested in a trustee before marriage for the wife, cannot be seized under a 

fi. h, for the husband's debt, 174 
property purchased with the money paid to her by the trustee may, id, 

UNDBB^HEEIFF, 

acts during vacancy caused by death of Sheriff, 16, 247, 251, 258 

and if Sheriff being a militia officer is called out for actual serrice, 16, 20 

when liable for an escape, 258 

for what acts he may be appointed, 19 

when he must be appointed, id. 

appointment o^ must be in writing, id. 

filed, id. 

form of appointment of, 20 
may act as attorney, when, 19 n. 
^ when he may appoint a deputy, id., 20, 22 h. 
office of, cannot be bought or sold, 20 
security firom, 16, 20, 21 
oaths of, 22 

power of, cannot be abridged, 22 n. 
is not an officer of the superior courts, 28 
his rektion to the High Sheriff, id. 226 

how proved, 228 

writs are delivered to, 28 

duration of his office, id. 

cannot be gaoler, 29 

admissions by, how they affect the Sheriff, 229 

accounts of, 270 

UNDEETAKING, 

instead of bail bond, 140 n. 

VENDITIONI EXPONAS. Bee Outlawry, Fieri Facias. 
when it issues, 181, 190 a. 
form of, 44, 190 
on an extent, 225 
— a capias utlagatum, 210 

VENUE, 

in action for taking to gaol within twenty-four hours, is local, 248 «. 

VIEW, 

under compensation acts, 87, 89 
ibrm of warrant for, 91 
certificate of, 92 
number of viewers, id. n. 
when granted, 102 
proceedings upon, Ac, 100 — 102 

WALES, 

number of counties in, 8 

jurisdiction of courts of, now transferred to the courts at Westminster, id. 

by whom, when, and where the Sheriffs of, nominated, 9 

oaths to be aken by Sheriff of, 11 n. 14 

Under-sheriff of, 22 

qualifications of jniors in, 96 
jurors in, how often to serve, ih. 
accounU of Sheriff of, 270 
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WARRANT, 

of appointment of Sheriff, form of, 10 

effect of, 16 

to replevy, 40 

when writ may be executed without, 136 

who may execute, ib,, 136 

arrest on blank warrant, or upon one filled up after its being issued, 136 

or before delivery of writ to him, 23, 136 

must bear same date as writ, 28 

proof of, 228 

See Warrants, under the head of each writ 

WARRANT OF ATTORNEY, 

when bankruptcy overreaches execution on judgment founded on, 176 
given by way of fraudulent preference, ih. 
when to be filed, ih, 177 
in case of insolvency, ib. 

WESTMORELAND, 

Sheriff of now appointed as other Sherifiis, 3 
accounts of, 270 

WIDOW. See Dower. 

WIFE. See Husband and Wife, 

WITHERNAM, CAPIAS IN, 
'when issued, 39, 41 

WRECK, 

duty as to goods thrown on shore from, 107 

WRITS, 

in counties palatine. See Counties Palatine. 

in Cinque Ports. See Cinque Ports, 

list of unexecuted, to be delivered by old to new Sheriff, 16, 261 

new Sheriff is then to execute same, 17 

delivery of, to Under-sheriff, 23, 171 

deputy in London is a delivery to the Sheriff, 32 

Sheriff bound to receive them when and wheresoever delivered to him in his 

county, 23, 171 
need not (except an elegit) be returned to make the execution perfect, ib, 230 
must be executed in a reasonable time, 171, 206, 239 
irregular, is a justification to Sheriff, 6, 171, 231 
how proved, 229 

WRIT OF INQUIRY, 
how Sheriff acts ii), 76 
nature of, id, 

when necessary, 76, 77, 78 
form of, 76 

teste and return of, 76 n., 81 
notice of trial, &o., 76 n. 
good jury, 77 
number of jury, id. 
before wbom to be executed, id. 
where, and when, and how to be executed, id. 
staying execution of, id, 

in case of demurrer to part, and judgment by defiiult to residue, 78 
in case of one of several parties, id, 
evidence on, id. 

effect of judgment by default as an admission, 78—81 
in ejectment to assess mesne profits and waste, 81 
after a defective verdict, id, 

on de&ult of appearance -of tenant in proceedings for the recovery of dower^ 
116 «. 
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WRIT OF TRIAL, 

•tatntes relating to, 67 

for what debts or demands it may isiue, 68 

affidavit to obtain, id. 

wbat terms may be imposed, id. 

where and to whom application for, may be made, id. 

notice of trial, 69 

extending time for proceeding to, 68 

proceedings in case of de£Eiult, id. 

postponement of trial, 71 

before whom trial to be had, 18 m., 70 

who may appear at, 72 

jurors, hdw summoned, 69 

oath to jurors, id. 

right to challenge, 74 n. 

oath to witness, 70 

within what time writ to be executed, id. 

power of amendment at trial, 70, 71 

to nonsuit, 71, 74, n. 

certify for costs, &c., id. 

■ refer, 72 



bill of exceptions, id. 
new trial, 68, 74, 76, n. 

what objections may be taken on motion for, 74, n. 

pleadings and evidence, 72 

what admissible under the general issue, id., 73 

when plea of payment necessary, 73 

effect of payment of money into court, id. 

plea of set off, 74 

judgment, execution, &c., id. 

certificate to stay judgment, id., 75 

Sheriff's notes, 74 n. 



Woodfall and Kinder, Printem, Angel Court, Skinner Street, London. 



SBBATA ET GOBKIGBNDA. 

Page 2, n. k. for c. 80 read & 39. 
„ i, TLh. add 6 k7 Wm. 4, c. 105, 8. 5. 
„ 6, n. g, deleQ&7 Wm. 4, c. 105, s. 4. 
y, 10, n. hf for 8. 4 recMi s. 5. 

Ibid. /or c. 116 read c. 110. 
„ 12, n. c,/or 2 Geo. 1 read 2 Geo. 2. 

Ibid. /or 9 Geo. 1 read 9 Geo. 2. 
„ 13, n. b. after error i9M6r< 8 ibid. 778. 
„ 40, n. b, col. 1, line 3, /or K.B. read C.B. 

Ibid, line 20, <{fler Dowl. irisert 975. 

Ibid. col. 2, line 4, /or 8 Price read 8 Price. 
„ 81, line 15, /or Sharpen. Culpepper read Sheape v, Gulpeper. 
„ 98, line 26, /or Supreme read Superior. 
„ 131, line 17, dele all &c. to soldiers. 
„ 202, n. g <{fier ib. insert c. 10. 
„ 247, n. d and n. m,/or 83 read 70. 
„ 250, n. b,/or Pope v. Jones read Jones v. Pope. 

Ibid. n. f, for 356 read 35 b. 
„ 251, n. i, for Barton read Benton. 

Ibid. n. p,/or st. 1 read st. 2. 

Ibid. line 29, /or tortuous rectd tortious. 
„ 262, n. b,/or st. 1 read st. 2. 
„ 254, n. h, b^ore Wms. insert 1. 

Ibid. n. k, dele, and insert instead Ibid. 
„ 255, n. b, dele L. 
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Affricnlture and Rut'al 
Affairs. 

Pages. 

Bayldon On valuing Rents, &c. - 3 

Caird's Letters on Agriculture - 6 

Cecil's Stud Farm - " " * 

Ijoudon'8 Agriculture - - - 18 

" Self- Instruction - - 18 

" Lady's Country Compan. 14 

Low's Elements of Agriculture - 14 

" Domesticated Animals - 14 



Arts, Manufactures, and 
Architecture. 

Bourne's Catechism of the Steam 

Engine * 

" on the Screw Propeller - 4 

Brande's Dictionary of Science, &c. 4 

Chevreul on Colour - - - - 6 

Cresy's Civil Engineering - - 6 

Eastlake On Oil Painting - - 7 

G wilt's Encyclop. of Architecture 8 
Jameison's Sacred & Legend. Art 10& 11 

" Commonplace Bo<.k - 10 

Konig'sPictoiai Lift- of Luther - 8 

Loudon's Rural Architecture - 13 

Mos'.'ley'B Engineering - - ■ 16 

Richardson's Art of Horsemanf-hip lb 

Steam Engine, hy the Artisan Clu b 4 

Tate on Strength of Materials - 23 

Ure's Dictionary of Arts, &c. - 24 

Biograpliy. 

Bimsen's llippnlytns . . - 6 

Chebtt-rton's Autobiography . - 6 

Cockayne's Martial Tureune - - 23 

Freeman's Life of Kir by - - 11 

Ha\ don's Autobiography,by Taylor 9 

Holcroft'? Mfmoirs - - - 23 

Holland's (Lord) Memoirs - - 9 

Lardner's Cabinet Cyclopsedia - 12 

Maunder's Biographical "Treaeury - 15 

Memoir of the Duke of Wellington 23 

•* Lord I eterborough - 17 

Merivale'8 Memoirs of Cicero - 16 

Russell's Memiirs of Moore - - 16 

Life of Lord Wm. Russell 19 

Southey's Life of Wesley - - 21 

" Life and Correspondence 21 

Stephen's Ecclesiastical Biography 21 

Taylor's Loyola - - - - 22 

" Wesley - - - - 22 

Townsend's Eminent Judges . - 22 
Waterton's Autobiography & Essays 24 



Books of General Utility. 

Acton's Cookery - - - - 8 

Black's Treatise on Brewing- - 4 

Cabinet Gaseiteer - . - - 6 

" Lawyer - - - - 6 

Cust's Invalid's Own Book • 6 

Hints on Etiquette ... 9 

Hudson'sEzectttor's Guide - - 10 

" On Making Wills - - 10 

Lardn6r's Cabinet Cyclop«dia - 12 

Loudon's Self- Instruction - - 13 

" Lady's Companion • 14 

** An»tenr Gardener 14 

Maunder's Treasury of Knowledge 1 fi 

*' Biograpnical Treasury 16 

<* Scientific Treasury - 16 

** Treasury of History - 16 

" Natural HUtory - - 15 

Pocket and the Stud - - - 8 

Pycrolt's English Reading - - 18 

Reece's Medical Guide - - - 18 

Rich's Comp. to Latin Dictionary 18 

Riddle's Latin Dictionaries - - 18 

Richardson's Art of Horsemanship 18 

Roget's English Thesautus - - 19 



Pages. 

Rowton's Debater ♦ - - - 1® 

Short Whist 20 

Thomson's Interest Tables - - 22 
TraveUer's Library - - " *? 
Webster's Domestic Economy • 24 
Willich's PopnUar Tables - - 24 
Wilmot's Abridgment of Black- 
stone's Commentaries - - 24 

Botany and Gardening. 

Conversations on Botany - - « 

Hooker's British Flora - - - 9 

'* Guide to Kew Gardens - 9 

Lindley's IntrOducUon to Botany 13 

'* Theory of Horticulture - 11 

Loudon's Hortus Britannicus - 13 

" Amateur Gardener - 13 

«* Self-Instruction - - 18 

•• Trees and Shrubs - - 13 

" Gardening - - - 13 

" Plant* - - - J2 

Rivera's Rose Amateur's Guide - 18 



Cbronolosy* 

Blair's Chronological Tables - 4 

Bunseu's Ancient Egypt " ' 5 

Haydn's Beatson's Index - - 9 

Nicolas's Chronology of History - 12 

Commerce and Mercantile 
Affairs. 

Be w!ey "8 Dechnal Interest Tables - 4 

Francis On Life Assurance - - 8 
Lorimer's Letters to a Young 

Mastei Mariner - - - - 13 
M'CuUoch'8Commerce& Navigation 14 

Sttel's Shipmaster's Assistant - 21 

Thomson's Interest Tables - - 22 
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Austin's Germany - - - - 8 

Balfour's Sketches of Literature - 3 

Belfast's English Poets - - 3 
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Bunsen's Ancient Egypt . - - 5 

" Hippolytus - - - 5 

Bu! I ■ n ' H M . ■- 1 ■ ■ : • 1 [tIcqIIb ad - 6 
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Gurnpy'f Hl^fcirtCBJ tiktTGlies - 8 
Hamilt^jCL'B EMzya iVum tlie Edin- 

Ijurgn Hiericw - - - 8 

tJ nydun^s Anlobliligrophjf , by T uylor 9 

l:!i>Lt4ilil'B {L^jfii) FuifclsLt liL-mi- 

niHijtflce'ft - - - - 9 

Whig Party - 9 

Jeffrey's (Lord^ Contributions - 11 

Kemble's Anglo-Saxons - 11 

Lardner's Cabinet Cyclop«dia - 12 

Macaulay's Crit. and Hist. Essays 14 

" History of Engllind - 14 

•* Speedias - - - 14 

Mackintosh's Miscellaneous Works 14 

«' History of England - 14 

M<Culloch'8GeograpnicalDictionary 14 

Martineau's Church History - - 15 

Maunder's Treasury of History - 15 

Memoir of the Duke of Wellington 23 
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** Roman Republic • 16 
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Mure's Greek Literature - 16 

Banke's Ferdinand & Maximilian 23 

Rich's Comp. to Latin Dictionary 18 
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St. John's Indian Archipelago - 19 

Scbmitz's History of Greece - - 19 
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of France - -- - 21 
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" Lectures on Moral 

Philosophy- - - - 21 

Taylor's Loyola - - . - 22 

AVesley - - - - 22 

Thirlwall's History of Greece - 22 

Townsend's Stote Trials - - 22 

Turkey and Christendom - - 28 

Turner's Anglo Saxons - - 22 

« Middle Ages - - 22 
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Amy Herbert - - . - 20 

Calling, &c. of a Governess - - f 

Corner's Children's Sunday Book o 

Burl's Daughter (The) ... 20 

Experience of Lire - - 20 

Oertrilde - - . . 20 

Howitt's Boy's Country Book - 10 

•' fMary)ChUdren'sYew - 10 

Lanetun Parsonage - - - 20 

Mrs. Marcet's Conversations- - 16 

Margaret Percival - - - - 20 
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Medicine and Surgery. 

BuU'sHlnto to Mothers- - - 4 

** Management of Children - 4 

Copland "s Dictionary of Medicine - « 

Cust's Invalid's Own Book - - 6 

Holland 8 MenUl Physiology - 9 

Latham On Diseases ot the Heart - 11 

LitUe on Treatment of Deformities 18 
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Reece's Medical Guide - - - 18 
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Austin's Sketches of German Life 8 
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Jeffirey's (Lord) Contributions - 11 
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Maeanlay's Crit. and Hist. Essays U 
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Roliffions * Moral Works. 

Amy Herbert . . • . 20 

Bloomfleld's Greek Testament . 4 

" Annotations on do. - 4 
Calling and Responsibilities of a 
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Gertrude ..... so 

Harrison's Light of the Forge . 8 

Hook's Lectureson Passion Week 9 

Home's Introduction to Scriptures 9 

*' Abridgment of ditto . lu 
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** Monastic L«ends. - 11 
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NEW W0KK8 AM) NEW EDITIONS 

FITBLISHXD BY 

Messrs. Longman, Brown, Green, and Longmans, 

PATERNOSTER ROW, LONDON. 



Miss Acton's Modem Cookery-Book.— 

Modern Cookery in all its Branches, reduced 
to a System of Easy Pi-actic^. For the use 
of Private Families. In a Series of Receipts, 
all of which have been strictly tested, and 
are given with the most minute exactness. 
By EuzA Acton. New Edition ; with 
Directions for Carving, and other Additions, 
Plates and Woodcuts. Fcp. Svo. price 7s. 6d. 

Adams.— A Spring in the Canterbury 

Settlement. By C. Wabeen Adams, Esq. 
With 5 Illustrations. Post.Svo. price Ss. 6d. 

Aikin.— Select Works of the British 

Poets, from Ben Jonson to Beattie. With 
Biographical and Critical Prefaces by Dr. 
Aikin. New Edition, with Supplement by 
Lircr Aikin ; consisting of additional Selec- 
tions fipom more recent Poets. Svo. price 18s. 

Arnold. —Poems. By Matthew Arnold, 

Author of Toems by A, A New Edition, 
greatly altered : With a Preface. Fcp. Svo. 
price 5s. 6d. 

*^* More than one-third of the contents of 
t/iisvolume consists of Foems now first published. 

Austin.-Germany from 1760 to 1814; 

Or, Sketches of German Life firom the Decay 
of the Empire to the Expulsion of the 
French. Sieprinted from the Edinburgh 
Review; with large Additions. By Mrs. 
Austin. Post Svo. [Nearly ready, 

Joanna Baillie's Dramatic and Poetica 

Works, complete in One \olume: Com- 
prising the Plays of the Passions, Miscella- 
neous Dramas, Metrical Legends, Fugitive 
Pieces (several now first published), and 
Ahalya Baee. Second Edition, including 
a new Life of Joanna Baillie ; with a Por- 
trait, and a View of Both well Manse. Square 
crown Svo. 21s. cloth; or 428. bound in 
morocco. 



Baker.— The Rifle and the Hound in 

Ceylon. By S. W. Bakbb» Esq. With 
several Illustrations printed in Colours, and 
Engravings on Wood. Svo. price 14s. 

" Mr. Baker has a loving relish of the beauties 
of nature, a keen eye for the antecedents of wild 
animals, and the coolness to observe them when 
face to face in a deadly strugg^le. He has also 
graphic powers of no mean order, whether as 
regards landscape, its living denizens, or the 
sportsman's actions. Some of his descriptions of 
scenery and wild creatures may vie with any- 
thing Wilson or Audubon could produce." 

Spectator. 

Balfour.— Sketches of English Literature 

from the Fourteenth to the Present Century. 
By CiiASA LuoAS Balfovb. Fcp. Svo. 78. 

Bayldon's Art of Valuing Bents and 

Tillages, and Tenant's Bight of Entering and 
Quitting Farms, explained by several Speci- 
mens of Valuations ; with Semarks on the 
Cultivation pursued on Soils in different 
Situations. Adapted to the Use of Land- 
lords, Land- Agents, Appraisers, Farmers, 
and Tenants. New Edition ; corrected and 
revised by JoHir Donaldson. Svo. 10s. 6d. 

Lord Belfast.— Lectures on the English 

Poets and Poetry of the Nineteenth Century. 
By the Bight Hon. the Eabl of Belfast. 
Svo. price 6s. 6d. 

Banfield.— The Statistical Companion for 

1864 : Exhibiting the most Interesting Facts, 
in Moral and Intellectual, Vital, Economioal^. 
and Political Statistics, at Home and Abroad. 
Corrected to the Present Time ; and includ- 
ing the Census of the British Population 
taken in 1851. Compiled from Official and 
other Authentic Sources, by T. C. Bantibld, 
Esq., Statistical Clerk to the Council of Edor 
cation. Fcp. Svo. price 5b. 



NEW WORKS AND NEW EDITIONS 



Berkeley.— BeminisceiiceB of a Hunts- 

man. Bj the Honourable Obantlst F. 
Bbbkslet. With Four Etchings by John 
Leech (one coloured). Syo. price 148. 

Bewl^. — Decimal Interest Tables, 

calculated at 6 per Cent, from 1 Day to 
865 Days, and from 1 Month to 12 Moi^thB, 
on from £1 to £40,000: To which are 
added, Tables of Commission, from i per 
Cent, to 6 per Cent, advancing by Eighths. 
By John Bewlkt. 8to. price 21s. 

Black's Practical Treatise on Brewing, 

Based on Chemical and Economical Princi- 

files : With FormulsB for Public Brewers, and 
nstructions for Private Families. New 
Edition, with Additions. 8to. price 10s. 6d. 

Blaine's Encyclopeedia of Bnral Sports; 

Or, a complete Account, Historical, Prac- 
tical, and Descriptive, of Hunting, Shooting, 
Fishing, Racing, and other Field Sports and 
Athletic Amusements of the present day. 
A new and thoroughly revised Edition ; 
with numerous additional Hlustrations. The 
Hunting, Bacing, and all relative to Horses 
and Horsemanship, reyised by HAiuitT 
HiBOYBB; Shootmg and Fishing by 
Ephsmsba ; and Coursing by Mr. A. 
Obaham. With upwards of 600 Woodcuts . 
8vo. price 608. half-bound. 

Blair's Chronological and Historical 

Tables, from the Creation to the present 
time : With Additions and Corrections from 
the most authentic Writers ; including the 
Computation of St. Paul, as connecting the 
Period from the Exode to the Temple. 
Under the revision of Sir Hbkbt Ellis, 
K.H. New Edition, with Corrections. 
Imperial 8vo. price 31s. 6d. half-morocco. 

Bloomfleld. — The Greek Testament: 

With copious English Notes, Critical, Phi- 
lological, and Explanatory. Especially 
formed for the use of advanced Students and 
Candidates for Holy Orders. By the Bev. 
S. T. Bloomfibld, D.D., F.S.A. New 
Edition. 2 vols. 8vo. with Map, price £2. 

Dr. Bloomileld's Additional Annpta^ 

tions on the above. 8vo. price 15s. 

Bloomfiald.— College and School Greek 

Testament: With shorter English Notes, 
Critical, Philological, and Explanatory, 
formed for use in Colleges and the Public 
Schools. By the Bev. S. T. Bloomfold, 
D.D., F.S.A. New Edition, greatly enlarged 
and improved. Fcp. 8vo. price iOs. 6d. 

Dr. BiooiQfleld'9 OoUeve and Schpol 

Lexicon to the Greek Testament. Fep. 8vo. 
price IOs. 6d. 



Bode.— Ballads from Herodotus : With 

an Introductory Poem. By the Bev. J. E. 
BoDB, M. A., late Student of Christ Church. 
16mo. price 6s. 



Bourne.— A Treatise on the Steam En- 
gine, in its Application to Mines, Mills, 
Steun Navigation, and Bailways. By the 
Artisan Club. Edited by JoHirBoirBKS, C.E. 
New Edition ; with 80 Steel Plates and ai9 
Wood Engravings. 4to. price 27s. 



Bourne. — A Catechism of the Steam 

Engine, illustrative of the Scientific Princi- 
ples upon which its Operation depends, and 
the Practical Details of its Structure, in its 
applications to Mines, Mills, Steam Navigs- 
tion, and Bailways : With various Snggt^- 
tions of Improvement. By JoHir Bofsne, 
C.E. New Edition. Fcp. 8vo. price 6s. 



Bourne.— A Treatise on the Screw Pro- 
peller: With various Suggestions of Im- 
provement. By JOHV BouRKX, C.E., Editor 
of TAe Artitan Club's Tteaiue en the Steam 
Engine. With 20 large Plates and numeroui 
Woodcuts. 4to. price 88e. 



Brande.— A Dictionary of Science, Litera- 
ture, and Art; comprising the Historr, 
Description, and Scientific Principles of 
every Branch of Human Knowledge ; with 
the Derivation and Definition of all the 
Terms in (general Use. Edited by W. T. 
BiuiTDS, F.B.S.L. and E. ; assisted by Dr. 
J. Cauvin. The Second Edition, revised 
and corrected -, including a Su])plement, and 
numerous Wood Engravings. 8vo. 608. 

The Supplement, separately, price Ss. 6d. 



Bull. — The Maternal Management of 

Children in Health and Disease. St 
T. BuLL^ M:D., Member of the BoTal 
College of Physicians ; former^ Phyflicisn- 
Accoucheur to the Einsbury Midwifeij 
Institution. New Edition. Fcp. 8to. 
price 5s. 



Bull.— Hints to Mothers, for the Ma- 

nagerneut of their Health during the Period 
of Pregnancy and in the Lying-in Room: 
With an Exposure of Popular Errors in 
iH>nnexion with those subjects, &c. ; and 
Hints upon Nursing. By T. Bxru., M,P. 
New Scution. Fcp. price 5s. 



PITBLISHBD BY LONGMAN, BBOWN, akd CO. 



Bunsen.— Hippolytas and his Age ; Or, 

Dootrine and Practice of the Church of 
Borne under Commodus and Alexander 
Seyerus : And Ancient and Modem Chris- 
tianity and Divinity compared. By C. C. J. 
Biii^sxN, D.D., D.C.L. A New Edition, 
corrected, remodelled, and extended. 7 vols. 
8yo. [Nearly ready, 

1. Hippolytua and his Age ; or, the Be- 

ginnings and Prospects of Ohristia- 
nity. New Edition. 2 toIb. 8vo. 

Separate Works connected with Hippolyius 
and Mm Age, as forming its Philosophical and 
Philological Key : — 

2. Sketch of the Philosophy of Language 

and Beligion ; or, the Beginnings and 
Prospects of Mankind. 2 vols. 8yo. 

3. Analecta Ante-Nicaena. 3 vols. 8yo. 

I. BeHquiae Literariae ; 

II. Beliquiae Canonicae ; 

III. Beliquiae Liturgicao. 

Bunsen. — Egypt's Place in Universal 

History: An Historical Investigation, in 
Eive Books. By C. C. J. Bttnsen, D.D., 
D.C.L. Translated from the Overman, by 
C. H. CoTTEELii, Esq. M.A.— Vol. I. con- 
taining the Fu-st Book, or Sources and Pri- 
meval Eacts of Egyptian History : With an 
Egyptian Grammar and Dictionai^, and a 
complete List of Hieroglyphical Signs j an 
Appendix of Authorities, embracing the 
complete Text of Manetho and Eratosthenes, 
^gyptiaca from Pliny, Strabo, &c. ; and 
Plates representing the Egyptian Divinities. 
With many Illustrations. Svo. price 288. 

*** The second Volume is preparing for 
publication. 

Burton.— The History of Scotland, lirom 

the Eevolution to the Extinction of the last 
Jacobite Insurrection (1689—1748). By 
John 'Bjll Btjbton, Author of The Life of 
David Hume, &c. 2 vols. 8vo. price 268. 

Bishop Butler's General Atlas of Modem 

and Ancient Gteography ; comprising Fifty- 
two full-coloured Maps ; with complete In- 
dices. New Edition, nearly all re-engraved, 
enlarged, and greatly improved ; with Cor- 
rections from, the most authentic sources in 
both the Ancient and Modem Maps, many 
of which are entirely new. Edited by the 
Author's Son, the Bev. T. Butler. Boyal 
8vo. price 24s. half-bound. 

.The Modem Atlas of 28 full- 

coloured Maps. Bl. Svo. 12s. 

Separately ^^^ Ancient Atlas of 24 full- 

V^ coloured Mapd. Bl. Svo. 12s. 



Bishop Batler's Sketch of Modern and 

Ancient Geography. New Edition, care- 
fully revised, with such Alterations intro- 
duced as continually progressive Discoveries 
and the latest Information have rendered 
necessary. Edited by the Author's Son, the 
Bev. T. BvTLBB. Svo. price 9s. 

The Cabinet Gazetteer: A Popular Ex- 
position of all the Countries of the World ; 
their Government, Population, Bevenues, 
Commerce, and Industries; Agricultural, 
Manufactured, and Mineral Products ; Be- 
Iigu>n, Laws, Manners, and Social State : 
With brief Notices of their History and An- 
tiquities. From the latest Authorities. By 
the Author of The Cabinet Lawyer, Fcp. Svo. 
price IDs. 6d. cloth ; or 13s. (^f lettered. 

The Cabinet Lawyer : A Popular Digest 

of the Laws of England, Civil and Criminal ; 
with a Dictionary of Law Terms, Maxims, 
Statutes, and Judicial Antiquities ; Correct 
Tables of Assessed Taxes, Stamp Duties, 
Excise Licenses, and Post-Horse Duties ; 
Post-Office Begulations, and Prison Disci- 
pline. 16th Edition, comprising the Public 
Acts of the Session 1853. Pep. Svo. price 
IDs. 6d. — Sfpplembnt, price Is. 

Caird.— English Agricnltore in 1850 and 

1851 ; Its Condition and Prospects. By 
James Caied, Esq., of Baldoon, Agricultural 
Commissioner of The Times. The Second 
Edition. Svo. price 14s. 

The Calling and Responsibilities of a 

Governess. By Amiga. Fcp. Svo. 48. 6d. 

Calvert. — The Wife's Manual ; or, 

Prayers and Thoughts on Several Occasions 
of a Matron's Life. By the Bev. William 
Calveet, Bector of St. Antholin, and one 
of the Minor Canons of St. Paul's. Post 
Svo. [In the press, 

Catlow.— Popular Conchology; or, the 

Shell Cabinet arranged : being an Introduc- 
tion to the Modem System of Conchology : 
with a Sketch of the Natural History of the 
Animals, an account of the Formation of the 
Shells, and a complete Descriptive List of 
the Families and Genera. Bj Ag>e8 
Catlow. New Edition, with numerous 
additional Woodcuts. Post ^vo. 

[In the press, 

Cecil. — The Stud Farm; or, Hints on 

Breeding Horses for the Turf, the Chase, and 
the Boad. Addressed to Breeders of Bace 
Horses and Hunters, Landed Proprietors, 
and especially to Tenant Farmers. By 
Cecil. Fcp. Svo. with Frontispiece, 5s. 



NEW WORKS AKD NEW EDITIONS 



Cecil. *- Records of the Chase, and 

Memoirs of Celebrated Sportsmen; Illus- 
trating some of the Usages of Olden Times 
and comparing them with preratling Cus- 
toms : Together with an Introduction to 
most of the Fashionable Hunting Countries ; 
and Comments. By CbciIi. With Two 
Plates by B. Herring. Fcp.870. 

Cecil.— Stable Practice; or, Hints on 

Training for the Turf, the Chase, and the 
Road ; with Obserrations on Racixig and 
Hunting, Wasting, Race Riding, and Handi- 
capping : Addressed to Owners of Racers, 
Hunters, and other Horses, and to all who 
are concerned in Racing, Steeple Chasing, 
and Fox Hunting. By Cbcil. Fcp. 8to. 
with Plate, price 5s. half-bound. 

Chalybaeus's Historical Survey of Mo- 
dern Speculative Philosophy, from Kant to 
Hegel. Translated from the German by 
Alvbbd Tulx. Post Svo. [Juti ready. 

Captain Chesterton's Autobiography.— 

Peace, War, and Adventure : Being an Ailto- 
biographical Memoir of G^rge Laval Ches- 
terton, formerly of the Field-Train Depart- 
ment of the Royal Artillery, subsequently 
a Captain in the Army of Columbia, and 
at present G-ovemor of the House of Cor- 
rection at Cold Bath Fields. 2 vols, post 
Svo. price 16s. 

Chevreul on Colour. — The Principles 

of Harmony and Contrast of Colours, and 
their Applications to the Arts: Including 
Painting, Interior Decoration, Tapestries, 
Carpets, Mosaics, Coloured Glazing, Paper- 
Staining, Calico Printing, Letterpress Print- 
ing, Map Colouring, Dress, Landscape and 
Flower Gardening, &c. By M. E. 
Chbybbul, Membre de Tlnstitut de 
France, etc. Translated from the French 
by Chables Mabtel. Illustrated with 
Diagrams, &o. Crown Svo. [In the prese. 

Conversations on Botany. New Edition, 

improved ; with 22 Plates. Fc,>. Svo. price 
7s. 6d. ; or with the Plates coloured, 12s. 

Conybeare and Howson.— The Life and 

Epistles of Saint Paul: Comprising a 
complete Biography of the Apostle, and 
a Translation of his Epistles inserted in 
Chronological Order. By the Rev. W. J. 
CoNYBKABE, M.A., late Fellow of Trinity 
College, Cambridge; and the Rev. J. S. 
HowsoN, M.A., Principal of the Collegiate 
Institution, Liverpool. With 40 Engravings 
on Steel and 100 Woodcuts. 2 vols. 4to. 
price £2. 8s. 



Copland. — A Dictionary of Practical 

Medicine : Comprising General Pathology, 
the Nature and Treatment of Diseases, 
Morbid Structures, and the Disorders es- 
pecially incidental to Climates, to Sex, and 
to the dilTerent Epochs of Life ; with nume- 
rous approved Formulae of the Medicines 
recommended. B^ Jaxbs Copi<ani>, M.D., 
Consulting Physician to Queen Charlotte*s 
Lying'in Hospital, &o. Vols. I. and II. Svo. 
price £3 ; and Parts X. to XYI. 4b. 6d. each. 



The Children's Own Sunday-Book. By 

JuuA CoiursB, Author of Questions on 
the History of Europe, With Two lUuatra- 
tions. Square fcp. Svo. price 5s. 

Cresy.—An Encyclopedia of Civil Engi- 
neering, Historical,Theoretical, and Practical. 
By EoWABD CsBSY, F.S.A., C.E. Illus- 
trated by upwards of 3,000 Woodcuts, 
explanatory of the Principles, Machinery, 
and Constructions whicfi come under the 
direction of the Civil Engineer. Svo. 
price £3. 13e. 6d. 



The Cricket-Field ; or, the Science and 

History of the Game. Illustrated with 
Diagrams, and enlivened with anecdotes. 
By the Author of Principles of Seieutijic 
Batting, Pep. Svo. with 2 Plates, 58. 
half-bound. 



Lady Cast's Invalid's Book. — The In- 
valid's Own Book : A Collection of Becipea 
from various Books and various Countries. 
By the Honourable Lady Cust. Fcp. Svo. 
price 3s. 6d. 

Dale.— The Domestic Liturgy and Family 

Chaplain, in Two Parts : The First Part 
being Church Services adapted for Domestic 
UbC, with Prayers for every day of the week, 
selectodexdusively from theBook of Common 
Prayer ; Part II. comprising an appropriate 
Sermon for every Sunday in the year. Br 
the Bev. Thomab Dalb, M.A., Canon Besi- 
dentiary of St. Paul's. Second Edition. 
Post 4to. 21s. cloth; 3l8. 6d. oalf; or 
£2. lOs. morocco. 

o ^ 1 C The Family Chaplain, 12s. 
Separately J _ ^ ^ ' 

C TheDoMESTIC LlTUBQYjlOs.Gd. 

Davis.~Chiiia during the War and since 

the Peace. By Sir J. F. Davis, Bart., F.B.S., 
late H.M. Plenipotentiary in China; Gk)vcr- 
nor and Commander-in-Chief of the Colonj 
of Hongkong. 2 vols, post Svo. price 21s. 



PTTBLISHED BT LONGMAN, BROWN, AKD CO. 



De F6lice.~History of the Protestants 

of France, firom the CommeDoement of the 
Befonnation to the Present Time. Trans- 
lated from the French of G. De Felice, D.D. 
Professor of Theology at Montauban, by 
E. West : With a Supplemental Chapter, 
written expressly for this translation by Dr. 
Db Felice. 2 vols, post 8to. price 12s. 

*» The i»ork of Proftssor de Felice is one of the most valuable 
additions which have been made of late years to the history of 
that great crisis in Western Christendom -which goes by the 

gneral name of the Reformation Of this work two rival 
anslations have simnltaaeously made their appearance ; one 



condensed by typographical cramming into one volume, the 

pying two handsomely printed 

rence, however, in the value of the two translations is by no 



other OGCupyii 



1 octavos. The diffe- 



means confined to the external appearance of the respective 
volumes. The version which has the name of tlie translator on 
the title-page, though a respectable performance, yet bears 
traces of the carelessness and haste incident to the manufacture 
of cheap literature ; while the other version, authenticated only 
by the translator's initials at the end of his preface [Mr. West's 
translation] Is manifestly executed with greater care, and with 
a more correct appreciation of the niceties of the idiom in which 
the original work was written. The latter translation has. 
moreover, the advantage of beine executed with the sanction 
and. appsjrenUy, the co-operation of the author, and it continues 
the nistory down to a later point than the former ; a supplemen- 
tary chapter, written expressly for this translation by >i. de 
Felice, being added, which, in the other translation, is alto- 
gether wanting, and which possesses a more than ordinary 
interest, bemg occupied with the history of the Protestants of 
France under the new regime establishea by Louis Napoleon." 

J OHM Bull. 



Delabeche. — The Geological Observer. 

By Sir Hbkby T. Delabeche, F.R.S., 
Director- General of the Geological Survey of 
the United Kingdom. New Edition ; with 
numeroiJLS Woodcuts. 8vo. price 18s. 

Delabeche.— Report on the Geology of 

Cornwall, Devon, and West Somerset. By 
Sir Henby T. Delabeche, F.R.S., Director- 
Greneral of the Geological Survey. With 
Maps, Woodcuts, and 12 Plates. 8vo. 
price, 14s. 

DelaBlve.— A Treatise on Electricity, 

in Theory and Practice. By A. De la Eivb, 
Professor in the Academy of Geneva. In 
Two Volumes, with numerous Wood En- 
gravings. Vol. 1. 8vo. price 18s. 

Discipline. By the Author of " Letters 

to my Unknown Friends," &c. Second 
Edition, enlarged. 18mo. price 2s. 6d. 

Eastlake.— Materials for a History of Oil 

Painting. By Sir Chables Loce: Eastlaee, 
F.R.S., F.S.A., President of the Koyal 
Academy. 8vo. price 168. 

The Eclipse of Faith ; or, a Visit to a 

Seligious Sceptic. New Edition. Post 8vo. 
price 9s. 6d. 

A Defence of The Eclipse of Faith, by 

its Author : Being a Rejoinder to Professor 
Newman's Reply, Post 8vo. price 5s. 6d. 



The Englishman's Greek Concordance of 

the New Testament : Being an Attempt at a 
Verbal Connexion between the Greek and 
the English Texts ; including a Concordance 
to the Proper Names, with Indexes, Greek- 
English and English Greek. New Edition, 
with a new Index. Boyal 8vo. price 42s. 

The Englishman's Hebrew and Chaldee 

Concordance of the Old Testament : Being 
an Attempt at a Verbal Connection between 
the Original and the English Translations ; 
with Indexes, a List of the Proper Names 
and their occun-ences, &o. 2 vols, royal 
8vo. price £3. IBs. 6d. j large paper, price 
£4. 14s. 6d. 

Ephemera. — A Handbook of Angling; 

Teaching Fly-fishing, Trolling, Bottom- 
fishing, Salmon fishing ; with the Natural 
History of Biver Fish, and the best modes 
of Catching them. By Ephemeea. Third 
and cheaper Edition, corrected and im- 
proved J with Woodcuts. Fcp. 8vo. 6s. 

Ephemera.— The Book of the Salmon : 

Comprising the Theory, Principles, and 
Practice of Fly-fisliing for Salmon ; Lists of 
good Salmon Flies for every good River in 
the Empire ; the Natural History of the 
Salmon, all its known Habits described, and 
the best way of isirtiflcially Breeding it ex- 
plained. With numerous coloured En- 
gravings of Salmon Flies and Salmon Fry. 
By Ephemeea ; assisted by Andbew 
YoTJNG. Fcp. 8vo. with coloured Plates, 
price 14s, 

W. Erskine, Esq. — History of India 

under the House of Taimur (1526 to 1707). 
By William Ebskine, Esq., Editor of 
Memoirs of the Emperor B iberi The First 
Volume, — History of Baber ; His Early 
Life, 1483-1526 ; his Reign in India, 
1526-1530. The Second Volume,— History 
of Humayun, 1530-1556. Vols. I. and II. 
8vo. [Just ready, 

Faraday (Professor). — The Subject- 

Matter of Six Lectures on the Non-Metallic 
Elements, deUvered before the Members of 
the Royal Institution in 1852, by Professor 
Fabaday, D.C.L., F.B S., &o. Arranged by 
permission from the Lecturer's Notes by 
J. ScoFPEBN, M.B., late Professor of Che- 
mistry in the Aldersgate College of Medicine. 
To which are appended Bemarks on the 
Quality and Tendencies of Chemical Philo- 
sophy, on Allotropism, and on Ozone ; to- 
gether with Manipulative Details relating 
to the Performances of Experiments in- 
dicated by Professor Fabaday. Fcp. 8vo. 
price 5s. 6d. 



NEW WORKS AKD NEW EDITIONS 



Forester and Biddnlph'B Norway. - 

Norway in 1848 and 1849: Containing 
Bambles among the Fjelds and Fjords of the 
Central and Western Districts ; and includ- 
ing Remarks on its Political, Military, £c- 
clMiastical, and Social Organisation. Bj 
T90KAB FoBBSTBB, Esq. ; and Lieutenant 
M. S. BiDDULPH, Bojal Artillery. With 
Map, Woodcuts, and Plates. 8vo. price 18s. 

Francis. *- Annals, Anecdotes, and 

Legends: A Chronicle of Life Assurance. 
By John Faancis, Author of The History 
of the Bank of England, '* Chronicles and 
Characters of the Stock Exchange/' and A 
Hutory of the English Railiaag. Post 8vo. 
price 8s. 6d. 

"Notbiiur in the whole rnnge of firtion or 
romance can exceed the iitarvelluus iiicitlents and 
eve:ts which are detatied here, and have the 
additional value, like all Mr. Francis's previout 
productions, of bei'ij; strictly and historically 
accurate. The book will well repay perusal, and 
while furnishing abundant matter both of interest 
and excitement to the (general reader, will form, 
for many years to come, a standard work upon 
the rise and progress of assurance societies in 
this country." Oessavsa. 



The Poetical Works of Oliver Goldsmith. 

Edited hj Bolton Cobitbt, Esq. Illustrated 
by Wood Engrayings, from. Designs by 
Members of the Etching Club. Square 
crown 8to. cloth, 21s. ; morocco, £1. 16s. 

Mr. W. B. Greg's Contribations to The 

Edinburgh Beview. — Essays on Political and 
Social Science. Contributed chiefly to the 
Edinburgh Beview. By Wilua.M B. Gbbo. 
2 Tols, 8ro. price 24s. 

Gnmey.— Historical Sketches ; illastrat- 

ing some Memorable Events and Epochs, 
from i.D. 1,400 to A.D. 1,546. By the Bey. 
JoHir Hahpdbk Gubnbt, M.A., Sector of 
St. Mary's, Marylebone. Fcp. 8vo. Ts. 6d. 

Gosse. — A Naturalist's Sojourn in 

Jamaica. By P. H. GossB, Esq. With 
Phites. Post 8vo. price 14s. 

Gwilt— AnEncyclopsdiaofArchitectore, 

Historical, Theoretical, and Practical. By 
JoBBFH 0WILT. Illustrated with more than 
One Thousand Engravings on Wood, from 
Designs by J. S. Gwilt. Second Edition, 
with a Supplemental View of the Symmetry 
and Stability of Gothic Architecture ; com- 
prising upwards of Eighty additional Wood- 
cuts. 8vo. price 62s. 6d. 

The SuppLBMBNT separately, price 68. 



Sidney Hall's General Lai]ge labniy 

Atlas of Fifty-three Mapa (siae, SO in. by 
16 in.), with the Diviaiona and Bonndanes 
carefully coloured ; and an Alphabetical In- 
dex of all the Names ooutained in the Maps. 
Kew Edition, corrected from the best an J 
most recent Authorities ; with the Bailwajs 
laid down and many entirely new Maps. 
Colombiar 4to. prioe £5. 6a. half-r 



Hamilton. --Discussions in Philosophy 

and Literatun;, Education and UnirersitT 
Beform. Chiefly from the Edimbmryk Rrvieic . 
corrected, Tindicated, enlarged, in Xotes u\A 
Appendices. By Sir Wixliam Hamilton, 
Bart. Second Edition, with Addit:oa>. 
8vo. prioe 2l8. 



Hare (Archdeacon).— The Life of Luther, 

in Forty eiglit Historical EngraTings. Br 
GusTAT Eoifio. Wirh Explamilioiis bV 
Archdeacon Ha be. Squai'e crowu 8vo. 

[In the jtress. 

Harrison.— The Light of the Forge ; or, 

Counsels drawn from the Siek-Bed of £. ,^1. 
By the Bev. William HAB&iaoir, M.A., 
Sector of Birch, Essex, and Doni€»tic C}iai>- 
lain to H.B.H. the Duchess of Cambridge. 
With 2 Woodcuts. Fcp. 8vo. price Ss. 

Hany Hieover. — The Hunting-Field. 

By Habbt Hiboyeb. With Two Plates- 
One representing The Bight Sort ; the other, 
The Wrong Sort. Fcp. 8to. 5s. half-bound. 

Harry Hieover. — Practical Horseman- 
ship. By Habbt Hibotbb. With 2 Plates 
— One representing Going Uke Workmen ; the 
other. Going Uke Mvfft. Fcp. Sto. price m. 
half-hound. 



Harry Hieover.-The Stud, for Practical 

Purposes and Practical Men : heing a Guide 
to the Choice of a Horse for use more tlisn 
for show. By Habbt Hibotxk. With i 
Plates — One representing J prrtty good sort 
for most purposes ; the other, RaytJker a bad 
sort for any purpose. Fcp. 8vo. prioe 58. half- 
bound. 



Harry Hieover. — The Pocket and the 

Stud ; or. Practical Hints on the Managr- 
ment of the Stable. By Hakbt Hibotbb. 
Second Edition ; with Portrait of the Author 
on his favourite Horse Hurleqttin. Fcp. 8to. 
price 6s. half- bound. 
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Hany Hieover.— Stable Talk and Table 

Talk ; or, Spectacles for Young Sportsmen. 
By Habst Hieoyeb. New E&ion, 2 toIs. 
8yo. with Portrait, price 248. 

Haydon.— The Life of Benjamin Robert 

Haydon, Historical Painter, from his Auto- 
biography and Journals. ^ Edited and com- 
piled by Tom Tatlob, M.A., of the Inner 
Temple, Esq. ; late Fellow of Trinity College, 
Cambridge; and late Professor of the English 
Language and Literature in University Col- 
lege, London. Second Edition, with Addi- 
tions and an Index. 8 vols, post 8vo. price 
81s. 6d. 

" It is difficult to say In which sense the work 
before us possesses the greater interest,— whetber 
as a contribution to the critical bistory of art in 
England, during the first half of this century, or 
as an illustration of high moral truths, enforced 
by a terrible conclusion. In either point of view 
its value can hardly be overrated. The artist and 
the moralist may alike pore over its pages, and 
learn from it lessons at once ^tern and profound. 
The editor has performed his difficult and delicate 
task in a manner which does him the highest 
credit." John Bull. 

Haydn's Book of Dignities : Containing 

Bolls of the Official Personages of the British 
Empire, Civil, Ecclesiastical Judicial, Mili- 
taiy. Naval, and Municipal, from the Earhest 
Periods to the Present Time; Compiled 
chiefly from the Records of the Public 
Offices. Together with the Sovereigns of 
Europe, from the foundation of their re- 
spective States ; the Peerage andNobUitj of 
Great Britain, and numerous other Lists. 
Being a New Edition, improved and conti- 
nued, of Beatson's Political Index. By 
Joseph Hatbn, Compiler of The Dictionary 
of DateSf and other Works. 8vo. price 258. 
half>-bound. 

Sir John HerscheL—Outiines of Astro- 
nomy. By Sir John F. W. Heeschel, 
Bart. &o. New Edition ; with Plates and 
Wood Engravings. 8vg. price X8s. 

Hill.— Travels in Siberia. By S. S. Hill, 

Esq. 2 vols, post 8vo. with Map. 

{Ju9t ready. 

Hints on Etiquette and the Usages of 

Society: With a Glance at Bad Habits. 
By hyay6s, "Manners make the man.'* 
New Edition, revised (with Additions) by a 
Lady of Bank. Fcp.Svo. price Half-a-Crown. 

Lord Holland's Memoirs.— -Memoirs of 

the Whig Party during my Time. By 
Henby Bichabp Lobd Holland. Edited 
by his Son, Heney Edwaed Loed Holland. 
Vols. I. and JI. post 8vo. price 98. 6d. each. 



Lord Holland's Foreign Reminiscences. 

Edited by his Son, Henby Edwabd Lobd 
HoLitAND. Second Edition; with Fac- 
simile. Post 8vo. price 10s. 6d. 



Holland.— Chapters on Mental Physio- 
logy. By Sir Hbnby Holland, Bart., 
F.B.S., Physician-Extraordinary to the 
Queen; and Physician in Ordinary to His 
Boyal Highness Prince Albert. Founded 
chiefly on Chapters contained in Medical 
Notes and Rejlectiont by the same Author. 
Fcp. 8vo. price lOs. 6d. 



Hole.— Prize Essay on the History and 

Management of Literary, Scientific, and 
Mechanics' Institutions, and especially how 
far they may be developed and combined so 
as to promote the Moral Well-being and 
Industry of the Country. By James Hole, 
Hon. Secretary of the Yorkshire Union of 
Mechanics' Institutes. 8vo. price 5s. 



Hook.— The Last Days of Onr Lord's 

Ministry: A Course of Lectures on the 
principal Events of Passion Week. By 
Waltee Farquhae Hook, D.D., Cliaplain 
in Ordinary to the Queen. New Edition. 
Fcp. 8vo. price 6s. 

Hooker and Arnott.— The British Flora ; 

Comprising the Plmenogamous or Flowering 
Plants, and the Ferns. The Sixth Edition, 
with Additions and Corrections ; and nu- 
merous Figures illustrative of the Umbelli- 
ferous Plants, the Composite Plants, the 
Grasses, and the Ferns. By Sir W. J. 
HooKEB, F.B.A. and L.S., &c., and G. A. 
Walkeb-A! NOTT, LL.D., F.L.S. 12mo. 
with 12 Plates, price 14s. ; with the Plates 
coloured, price 2l8. 



Hooker.— Eew Gardens; or, a Popular 

Guide to the Boyal Botanic Giu*dens of 
£ew. Bv Sir William Jaokson Hookeb, 
K.H., D.C.L., F.E.A., and L.S., &c. &c. 
Director. New Edition; with numerous 
Wood Engravings. 16mo. price Sixpence. 

Home.— An Introdnction to the Critical 

Study and Knowledge of the Holy Scrip- 
tures. By Thomas Haetwell Hoene, 
B.D. of St. John's College, Cambridge ; Pre- 
bendary of St. Paul's. New Edition, revised 
and coiTccted j with numerous Maps and 
Facsimiles of Biblical Manuscripts. 5 vols 
8vo. price 633. 

C 
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Home.— A Compendions Introduction to 

the Study of the Bible. By Thomas 
Habtwsll Hobnb, B.D., of St. John's 
College, Cambridge. Being an Analysis of 
his Introduction to the Critical Study and 
Knowledge of the Holy Scriptures. New 
Edition, corrected and enlarged ; with Maps 
and other Engravings. 12mo. price 9s. 

Howitt (A. M.)— An Art-Student in 
Munich. By ^na Mabx Howitt. 2 
Tols. post 8ro. price 14s. 

** Siacc BuMe$ from tkt Brunwena qf NoMtmt wv h*Te had 
no local handbook w> ainr and bnoynnt, ao efftfrrescent and oia- 
phanooi, aa thia yonng lady'a Munich experiencea. No fulgar 
German vUnd, made np of questionable ini^redienta, ia here ; 
hut a vol au vetit of choice and delicate materials. Wonder, 
dcliifht, girliah enthuaiasm, deep and varied emoi-on, andden 
tranaitiona from the picturesque and pathetic to the playful and 
fiimiUar, acenea of artiatic blended with thoae or domestic 
Bavarian life, keep the reader in a |ierpet«al participation of ihe 
fair atndeat* a own genuine tnioymtnia." Globb. 

Howitt-The Children's Year. By Mary 

Howitt. With Four Illustrations, engraved 
by John Absolon, from Original Designs by 
Anna Maby Howitt. Square 16mo. price 5s. 

William Hewitt's Boy's Geontry Book ; 

Being the Beal Life of a Country Boy, 
written by himself ; exhibiting all the Amuse- 
ments, Pleasures, and Pursuits of Children 
in ihe Country. Kew Edition; with 40 
Woodcuts* Fop. 8vo. price Gs. 

Howitt— The Bnral Life of England. 

By Whliam Howitt. New Edition, cor- 
rected and revised; with Woodcuts by 
Bewick and Williams : Uniform with Fmti 
to TUmarkable Places, Medium 8yo. 21s. 

Howitt.— Visits to Remarkable Places ; 

Old Halls, Battle-Fields, and Scenes illustra- 
tive of Stnking Passages in English History 
and Poetry. By William Howitt. New 
Edition, with 40 Woodcuts. Medium 8vo. 
price 21s. 

SECOND 8BKIB8, chiefly In the 

Counties of Northumberland and Durham, 
with a Stroll along the Border. With up- 
wards of 40 Woodcuts. Medium 8vo. 2Is. 

Hndson.~Flain Directions for Making 

Wills in Conformity with the Law : with a 
clear Exposition of the Law relating to the 
distribution of Personal Estate in the case 
of Intestacy, two Forms of Wills, and much 
useful information. By J. C. Hudson, Esq., 
late of the Legacy Duty Office, London. 
New and enlarged Edition; including the 
provisions of the Wills Act AmencUnent 
Act of 1852 (introduced by Lord St, 
Tjeonard*s). Fcp. 8vo. price 2b. 6d. 



Hudson. — The Execntor's Guide. By 

J. C. HuDisoN, Esq. New and enlarged 
Edition; with the Addition of Directions 
for paying Succession Duties on Re^U Pro- 
perty under Wills and Intestacies, and a 
Table for finding the Values of Annuities aud 
the Amount ofiregacy and Succession Duty 
thereon. Fcp. Svo. price 6s. 

Humboldt's Aspects of Nature. Trans- 
lated, with the Author's authority, by Mrs. 
Sabine. New Edition. 16mo. price 65. : 
or in 2 vols. 3s. 6d. each, cloth; 29. 6d. 
each, sewed. 

Humboldt's Cosmos. Translated, with 

the Author's authority, by Mrs. Sabine. 
Vols. I. and II. 16mo. Haif-a-Crown each, 
sewed ; 8s. 6d. each, cloth : or in post 8vo. 
12s. 6d. each, cloth. Vol. III. post 8vo. 
12s. 6d. cloth : or in 16mo. Part I. 2s. 6d. 
sewed, 3s. 6d. cloth ; and Part II. 3s. sewed, 
4s. cloth. 

Humphreys.— Sentiments and Similes of 

Shakspeare: A Classified Selection of Similes, 
Definitions, Descriptions, and other remark- 
able Passages in Shakspeare's Plays and 
Poems. With an elaborately illuminated 
border in the characteristic style of the 
Elizabethan Period, massive carved covers, 
and other EmbeUishments, designed and 
executed by H. N. Humphbets. Square 
post Svo. price 21s.r 

Industrial Instruction.— The Report of 

the Committee appointed by the Council of 
the Society of Arts to inquire into the 
Subject of Industrial Instruction : With 
the Evidence. Svo. price 5s. 

Jameson. ^ A Gommom^ace Book of 

Thoughts, Memories, and Fancies, Original 
and Selected. Part I. Ethice and Character ; 
Part II. LiteAture and Art. By Mrs. 
Jambsok. With Etchings and Wood En- 
gravings. Square crown Svo. {Jutt ready, 

Mrs. Jameson's Legends of the Saints 

and Mar(»yT8. Forming the First Sfries of 
Sacred and Legendary Art. Second Sdit Ion ; 
with numerous Woodcuts, and 16 Etchings 
by the Author. Square crown Svo. price 28s. 

Mrs. Jameson's Legends of the Monastic 

Orders, as represented in the Fine Arts. 
Forming the Second Series of Sacred and 
Legendary A.t. Second Edition, corrected 
and enlarged; with 11 Etchings by the 
Author, and 88 Woodcuts. Square crown 
Svo. price 288. 
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Mrs. Jameson's Legends of the Madonna, 

as represented in the Fine Arts. Forming 
the Third Series of Sacred mid Leyendary 
Art. With 56 Drawings by the Author, and 
152 Wood Engravings. Square crown 8vo. 
price 28s. 

Lord Jefirey's Contributions to The 

Edinburgh Beview. A New Edition, com- 
plete in One Volume, with a Portrait en- 
graved by Henry llobinson, and a Vignette 
View of Craigcrook engraved by J. Cousen. 
Square crown 8vo. 21s. cloth ; or 30s. calf. 

*^* Also a LIBRABY EDITION, in 3 
vols. Svo. price 42s. 

Bishop Jeremy Taylor's Entire Works : 

With Life by Bishop Hebeb. Bevised and 
corrected by the Bev. Charles Page Eden, 
Fellow of Oriel College, Oxford. In Ten 
Volumes. Vols. II. to X. Svo price Half-a- 
Guinea each —Vol. I. comprising Bishop 
Heber's Life of Jeremy Taylor, extended by 
the Editor, i^ nearly ready, 

Johnston.— A New Dictionary of Geo- 
graphy, Descriptive, Physical, Statistical, and 
Historical : Forming a complete General 
Gazetteer of the World. By Alexander 
Keith Johnston, F.U.S.E., F.E.G.S., 
F.G.S., Geograplier at Edinburgh in Ordi- 
nary to Her Majesty. In One Volume of 
1,440 pages; comprising nearly 50,000 
Names of Places. Svo. price 36s. cloth j or 
half- bound in russia, 4Is. 

Kemble.— The Saxons in England: A 

History of the English Commonwealth till 
the period of the Norman Conquest. By 
John Mitchell Kemble, M.A.,F.C.P.S., 
&c. 2 vols. Svo. price 288. 



Kippis's Collection of Hymns and Psalms 

for Public and Private Worship. New 
^Edition ; including a New Supplement by 
the Eey. Edmund Kell, M.A. 18mo. 
price 4s. cloth; or 48. 6d. roan. — The 
SupplemenT| separately, price Eightpence. 

Kirby and Spence's Introduction to 

I Entomology ; or, Elements of the Natural 
i Ilistoiy of Insects : Comprising an account 
of noxious and useful Insects, of their Meta- 
morphoses, Food, Stratagems, Habitations, 
' Societies, Motions, Noises, Hybernation, 
I Instinct, &c. New Edition. 2 vols. Svo. 
with Plates, price 31s. Cd. 



Kirby. -The Life of the Rev. William 

Kirby, M.A., F.R.S., F.L.S., &c., Rector ot 
Barham ; Author of one of the Bridgewater 
Treatises, and Joint- Author of the Inlro- 
duciicu to Entomology. By the Bev. JodK 
Fbebacait, M.A., Rector of Ashwicken, Nor- 
folk, and Rural Dean. With Portrait, Vig- 
nette, and Facsimile. Svo. price 15s. 

Laing's (S.) Observations on the Social 

and Pohtical State of Denmark and the 
Duchies of Sleswick and Holstein in 1851 : 
Being the Third Series of Notes of a Traveller. 
8vo. price 12s. 

Laing's (S.) Observations on the Social 

and Political State of the European People 
in 1848 and 1849 : Being the Second Series 
of Notes of a Traveller. 8vo. price 14s. 

Dr. Latham on Diseases of the Heart. 

Lectures on Subjects connected with CUnical 
Medicine: Diseases of the Heart. By P.M. 
Latham, M.D., Physician Extraordinary to 
the Queen. New Edition. 2 vols. 12mo, 
price 16s. 

Mrs. R. Lee's Elements of Natural ffis- 

tory J or. First Principles of Zoology : Com- 
prising the Principles of Classification, inter- 
spersed with amusing and instructive Ac- 
counts of the most remarkable Animals. 
New Edition, enlarged, with numerous addi- 
tional Woodcuts. Fcp. 8vo. price 7s. 6d. 

L. E. L.— The Poetical Works of Letitia 

Elizabeth Landon ; comprising the Impro- 
visatrice, the Venetian Bracelet ^ the Golden 
Violet^ the Troubadour^ and Poetical Remains. 
New Edition j with 2 Vignettes by R. Doyle. 
2 vols. 16mo. lOs. cloth ; morocco, 2l8. 



Letters on Happiness, addressed to a 

Friend. By the Author of Letters to My 
JJnhnoMon Friends^ &c. Fcp. Svo. price 6s. 



Letters to my Unknown Friends. By a 

JjiLDY^AMihotoi Letters on Happiness, Fourth 
and cheaper Edition. Fcp. 8vo. price 5s. 

Lindley.— The Theory of Horticulture ; 

Or, an Attempt to explain the principal 
Operations of Q-ardening upon Physiological 
Principles. By John Lmdiey, Ph.D. F.R.S. 
New Edition, revised and improved ; with 
Wood Engravings. Svo. [/« the press. 



IS 



KEW WOBEB AXD NEW EDITIOKB 



IiABDMBB'S CABINET C7CL0PJBDIA 

Of Hfstorj, Bf ograiAiy, Likeratiire^ the Arte and Sdeooes, Natnnl Uittoiy, and Maniifiietiira : 

A Series of Origmal Works by 



Srm JoRir Hiucrbl, 
Sir Jambs Mackimvosh, 
RoBBBT South BY, 
Sib Datio Bbbwstbb, 



Thomas Kbiohtlbt, 
John Fobstbb, 
Sir Waltbb Boott, 
Thomas Moorb, 



Bishop Thirlwall, 
Thb Rbt. G. R. Qlmio, 
J. C. L. Db Sismondi* 
JoBH Philutb, F.R.S. G^. 



And othbr EMiKBirf Writbrs. 

Complete in 1S3 toIs. fep, 8ro. with Vignette Titles, price, in clotli. Nineteen Ooinese. 
Tbe Works teparattlp, in Sets or Series, price Three Shillings and Sixpence each Votame. 



A LM qf ih$ W0BK8 eampoging ike CxBrNBT Ctolofjbbia : — 



]. Beirs HUtory of Russia 8 rols. 10s. «d. 

9. Bell's Lives of British Poeto. . 9 toIs. 7s. 

8. Brewster's Optics lTOl.8s.6d. 

4. Cooley's Maritime and Inland 

Discovery 8 vols. lOs. 6d 

8. Crowe's History of France. ... 8 vols. 10s. 6d. 

6. De Morgan on Probabilities . . 1 toI. 8s. 6d. 

7. De Sismondi's History of the 

Italian Repnblics 1 yol. 8s. 8d. 

8.De SUmondi's Fall of tbe 

Roman Empire 9 vols. 7s. 

0. Donovan's Chemistry 1 toI. 8s. 6d. 

10. Donovan's Domestic Economy ,9 vols. 7s. 

11. Dunham's Spain and Portugal, 9 vols. 17s. 6d. 
19. Dunham's Historyof Denmark, 

Sweden, and Norway 8 vols. 10s. 6d. 

18. Dunham's History of Poland. . I vol. 8«. 6d. 
U. Dunham's Germanic Empire. . 8 vola. I08.6d. 

15. Dunham's Europe during the 

Middle Ages 4 vols. 14s. 

16. Dunham's British Dramstists, 9 vols. 7s. 

17. Dunham's Lives of Earl^f 

Writers of Great Britain . . 1 vol. 8s. 6d. 

18. Fergus's History of the United 

States 9vols.7s. 

19. Fosbroke's Grecian and Roman 

Antiquities 9 yols. 7s. 

90. Forster's Uves of the Statea- 

men of the Commonwealth, 5 vols. 17s. 6d. 

91. Gleig's Lives of British Mill. 

tary Commanders 8 vols. 10s. 6d. 

99. Grattan's History of the 

Netherlands 1 voI.88.6d. 

98. Henslow's Botony 1 vol. 8s. 6d. 

94. Herschel's Astronomy 1 vol. 8s. 6d. 

95. Herschel's Discourse on Na- 

tural Philosophy 1 vol. Ss. 6d. 

96. History of Rome 9 vols. 7s. 

97. History of Switzerland 1 vol. 8s. 6d. 

98. Holland's Manufactures in 

Metal 8 vols. lOs. 6d. 

99. James's Livesof Foreign States- 

men 9 vols. I7s. 6d. 

80. Kater and Lardner's Mechanics, I vol. 88.6d. 

81. Keightley'sOutlines of History,! vol. 8s. 6d. 

82. Lardner'8 Arithmetic 1 vol. 8s. 6d. 

88. Lardner's Geometry I vol. 8s. 6d. 



84. Lardner OB Heat ] ▼oLSe.M. 

89. Lardner's Hydrostatka and 

Pneumatics lT0LSs.6d. 

86. Lardner and Walker's Electri- 

city and Magnetism 9 vcds. 78. 

87. Mackintosh, Forster, and 

Courtenay's Lives of British 

Statesmen 7to18. 34s. 6d. 

88. Mackintofth,Wallace,andBell's 

History of BngUnd 10 Tola. S5e. 

89. Montgomery and SheDey'a 

eminent Italian, Spaniah, 

and Portuguese Authors . 8 vols. 10s. 6d. 

40. Moore's History of Ireland . . 4 vola. 148. 

41. Nicolas's Chronology o( Hist. 1 voL Sa. 6d. 
49. Phillips's Treatise on Geology, 9 vola. 7s. 
48. Powell's History of Natural 

Philosophy Ivol. Sa.6d. 

44. Porter's Treatise on the Mann- 

nufactureofSilk lvoLaa.Sd. 

45. Porter's Manufactures of Por- 

celain and Glass lToLaa.6d. 

46. Roscoe's British Lawyers .... 1 voL 3s. 6d. 

47. Scott's History of Scotland .... 9 rela. 7a. 

48. Shelley's Lives of eminent 

French Authors 9 vols. 7a. 

49. Shuckard and Swainson's Insects, 1 yoL 8b. 6d. 
90.Southey's Uves of British 

Admirals 5 yols. 17s. 6d. 

91. Stebbing's Church History. ... 9 yola. 7s. 

99. Stebbing's History of the 

Reformation 9yol8. 7a. 

98. Swainson's Discourse on Na- 
tural History tyol. 88.6d. 

54. Swainson's Natural History ft 

Classification of AnimSls . . 1 yol. Ss. 6d. 

55. Swainson's Habita & Instincts 

of Animals 1 vol. 8a.6d. 

66. Swainson's Birds 9yola. 7b. 

57. Swainson's Fish, Reptiles, &c. 9 vols. 7s. 
98. Swainson's Quadrupeds 1 vol. Ss. fid. 

59. Swainson's SbelU andShell-flsh, 1 vol. 8s. 6d. 

60. Swainson's Animals in Mena- 

geries 1 yol. 8a. 6d. 

61. Swainson's Taxidermy and 

Biography of Zoologists — 1 vol. 3s. 6d. 

62. lliirlwaU's History of Greece. . 8 vola. 28a. 
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Dr. John Lindley'8 Introdnctioii to 

Botany. New Edition, with Corrections and 
copious Additions. 2 vols. Sto. with Six 
Plates and numerous Woodcuts, price 24s. 

Linwood.— Anthologia Ozoniensis, sive 

Florilegium e lusibus poeticis diTersorum 
Oxoniensium G-necis et Latinis deeerptum. 
Curanto GxTUBUfO LivwoOD, M.A. iSdis 
ChrisU Alummo. 8vo. price 148. 

Dr.Little onDeformities.— On the Nature 

and Treatment of Deformities of the Human 
. Frame. By W. J. Little, M.D., Physician 
to the London Hospital, Founder of the 
Boyal Orthopaedic Hospital, &c. With 160 
Woodcuts and Diagrams. Svo. price 15s. 

** Dr. Little's labonra have largely contributed to 
tbe extension and perfection of the modem 
methods of healing the deformities of the haman 
frame. In all that relates to the pathology and 
cure of these affections he is second to none as an 
authority, and the present edition will enhance 
his already high reputation. We unreseryedly 
commend Dr. Little's production as the best 
treatise on the subject in any language." 

THE Lancet. 

Litton.— The Church of Christ, in its 

Idea, Attributes, and Ministry: With a 
particular Befercnce to the Controversy on 
the Subject between Bomauists and Pro- 
testants. By the Bev. Edwabd Abthub 
Litton, M. A., Vice-Principal of St. Edmund 
Hall, Oxford. 8to. price 16s. 

Lorimer's (C.) Letters to a Toung Master 

Mariner on some Subjects connected with 
his calling. New Edition. Fcp. 8yo. 6b. 6d. 

London's Self-Instruction for Toung 

Garden6rs,Forester8,Bailifis,Land Stewards, 
and Farmers ; in Arithmetic, Book-keeping, 
Cteometry, Mensuration, Practical Trigono- 
metry, Mechanics, Laud-Suryeying,Ley dUng, 
Planning and Mapping, Architectural Draw- 
ing, and Isometrical Projection and Perspec- 
tiye : With Examples shewing their appuca^ 
tions to Horticulture and Agricultural Pup- 
poses ; a Memoir, Portrait, and Woodcuts. 
8Vo. price 7s. 6d. 

Loudon's Encyclopsedia of Gardening; 

comprising the Theoiy and Practice of Hor- 
ticulture, Floriculture, Arboriculture, and 
Landscape Gkurdening: Licluding all the 
latest improTcments $ a Gtoeral fii&tory of 
Gardening in all Countries; a Statistical 
View of its Present State $ and Suggestions 
for its Futmre Progress in the British Isles. 
With many himdred Woodcuts. New Edi- 
tion, corrected and improved by Mrs. 
JjOUDoy. Svo. price 60s. 



Loudon's Encyclopedia of Trees and 

Shrubs; or, the Arboretum et Frutieetum 
Briiannioum abridged : Containing the Hardy 
Trees and Shrubs of Great Britain, Native 
and Foreign, Scientifically and Popularly 
Described ; with their Propagpation, Culture, 
and Uses in the Arts ; ana with Engravings 
of nearly all the Species. Adapted for the 
use of Nurserymen, 6hurdener8,and Foresters. 
With about 2,000 Woodeats. Svo. price (Os. 

Loudon's Encyclopedia of Agriculture : 

comprising the Theory and Practice of the . 
Valuation, Transfer, Laying-out, Improve* 
ment, and Management of Landed Property, 
and of the Cultivation and Economy of the 
Animal and Vegetable Productions of Agri- 
culture; Including all the latest Improve- 
ments, a general History of Agriculture in 
all Countries, a Statistical View of its present 
State, and Suggestions for its future progress 
in the British Isles. New Edition; with 
1,100 Woodcuts. Svo. price 50s. 

Loudon's Encyclopsedia of Plants, in- 
cluding aU which are now found in, or 
have been introduced into, Ghreat Britain: 
Giving their Natural History, accompanied 
by such descriptions, engraved figures, and 
elementary details, as may enable a beginner, 
who is a mere English reader, to discover 
the name of every Plant which he may find 
in flower, and acquire all the information 
respecting it which is useful and interesting. 
New Edition, corrected throughout and 
b]:ought down to the year 1854), by Mrs. 
LouDOir and Gxobge Doir, Esq., F.L.S. &o., 
Svo. [In the Spring. 

Loudon's Encyclopsedia of Cottage, 

Farm, and Villa Architecture and Furniture : 
containing numerous Designs, from the ViUa 
to the Cottage and the Farm, including Farm 
Houses, Farmeries, and other Agricultural 
Buildings; Country Inns, Public Houses, 
and Parochial Schools; vrith the requisite 
Fittings-up, Fixtures, and Furniture, and 
appropriate Offices, Ghurdens, and Gkurden 
Scenery : Each Design accompanied by 
Analytical and Critical Bemarks. New 
Edition, edited by Mrs. Loudon ; with more 
than 2,000 Wooacuts. Svo. price 638. 

Loudon's Hortus Britannicus ; or, Cata- 
logue of all the Plants indigenous to, culti- 
vated in, or introduced into Britain. An 
entirely New Edition, corrected throughout; 
With a Supplement, including all the New 
Plants, and a New General Index to the 
whole Work. Edited by Mrs. Loudon ; 
assisted by W. H. Baxteb and Dattd 
WoosTBB. Svo. price 31s. 6d. — The Srp- 
PLEICSNT separately, price 14s. 
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Mn. London's Amatenr Oazdener's 

Gilmdar: Being a Monthlj Guide as to 
what sliould be avoided as well as what 
•hould be done, in a Gtarden in each Month ; 
with plain Bules how to do whatis requisite ; 
Directions for Laying Out and Planting 
Kitchen and Flower Gardens, Pleafrure 
Grounds, and Shrubberies : and a short 
Aoooont, in each Month, of the Quadrupeds, 
Bjrds, and Insects then most injurious to 
Gardens. IGmo. with Woodcuts, price 7s^. 

Mrs. London's Lady's Gonntiy Compa- 
nion; or, How to enjoy a Country Life 
Bationally. Fourth Edition ; with *Flates 
and Wood Engrayings. Fcp. 8to. price 6s. 

Low.— A Treatise on the Domesticated 

Auimalsof the British Islands: Comprehend- 
ing the Natural and Economical History of 
Species and Varieties; the Description of 
the Properties of external Form ; and Obser- 
vations on the Principles and Practice of 
Breeding. By D. Low, Esq., F.R.S.E. 
With Wood Engrayings. 8vo. price 258. 

Low.— Elements of Practical Agricnltnre ; 

oomprehendinff the Cultivation of Plants, the 
Husbandry of the Domestic Animals, and 
the Economy of the Farm. By D. Low, Esq. 
F.B.S.E. New Edition ; with 200 Woodcuts. 
8vo. price 21s. 

Macanlay.— Speeches of the Bight Hon. 

T. B. Macaula;^, M.P. Corrected by Hnc- 
SBLF. 8vo. price 128. 

Macanlay. — The History of England 

from the Accession of James II. By 
TnoMAtt Babikoton Maoaulat. New 
Edition. Vols. I. and U. 8vo. price 82s. 

Mr. Macanlay's Critical and Historical 

Essays contributed to The Edinburgh 
Beview. Foiur Editions, as follows : — 

1. LiBBABY Ediiiok (tho SepenlA)j in 

3 vols. 8vo. price dOs. 

2. Complete in Okb Volitmb, with Por- 

trait and Vignette. Square crown 
8vo. price 21s. cloth ; or 80s. calf. 

8. A New Editiok, in 8 vols. fcp. 8vo. 
price 21s. 

4h Pbopub'b EsiTZOir, in conne of publi- 
cation, crown 8vo. in Weekly Num- 
bers at l^d. and in 7 Monthly Parts, 
price One Shilling eacih. 

Macanlay.— La3rs of Ancient Rome, with 

Ivry and the Armada. By Thomas 
Babinotov MAOAtritAT. New Edition. 
16mo. price 4is. 6d. cloth; ot lOs. 6d. 
bound in morocco. 



Mr. Macanlay's Lays of Ancient Rome. 

With numerous lUustraiions, Original and 
from the Antique, drawn on Wood by 
Qeorgio Scar^ Jun., and engraved bj Samuel 
Williams. New Edition. Fcp. 4to. price 
21s. boards $ or 42s. bound in morocco. 

Macdonald. — l^Ila Verocchio; or, the 

Youth of Leonardo da Yinci: A Tale. By 
the late Diana Louisa Macsonau!. 
Fcp. 8ro. price Gs. 

Sir James Mackintosh's History of Eng- 
land from the Earliest Times to the final 
Establislmient of the Beformation. Beinj; 
that portion of the Hisiory of England pub- 
lished in Dr. Lardner's Ca6inft Cifclopadia 
which was contributed by Sir James Mack- 
IKTOSH. Library Edition, revised by the 
Author^s Son. 2 yols. 8yo. price 21s. 

MacMntosh.— Sir James Mackintosh's 

Miscellaneous Works: Including his Con- 
tributions to The Edinburgh Beview. A 
New Edition, complete in One Volume ; 
with Portrait and Yignette. Squame crown 
8vo. price 21s. cloth ; or dOs. bound in calf. 

M'Cnlloch. — A Dictionary, Practica], 

Theoretical, and Historical, of Commerce 
and Commercial Narigation. Illustrated 
with Maps and Flans. By J. B. M*Cuiloch, 
Esq. New Edition (1854), adapted to the 
Fresent Time ; and embracing a large mass 
of new and important Information in regard 
to the Trade, Commercial Law, and Navi- 
gation of this and other Countries. 8vo. 
price 50s. doth \ half-russia, 65s. 

M'GnUoch.—A Dictionary, Geographical, 

Statistical, and Historical, of the various 
Countries, Places, and principal Natural 
Objects in the World. By J. B.M*Ci7IJ[X)oh, 
Esij. Illnstmted with Six large Maps. New 
Edition; with a Supplement, oompriaing 
the Population of Great Britain from the 
Census of 1861. 2 toIs. 8vo. price 68s. 

M'Cnlloch.— An Acconnt, Descriptive 

and Statistical, of the British Empire ; 
Exhibiting its Extent, Physical Capacities, 
Popuhktion, Industry, andCiyil and Religious 
Institutions. By J. B. M'CuLLora, Esq. 
New Edition, corrscted, enlarged, and greatly 
improved. 2 vols. 8to. price 42b. 

Maitland.'-*The Chnrch in the Cata- 
combs .• A Description of the Primitive 
Church of Borne. Illustrated by its Sepul- 
chral Bemains. B^ the Ber. Chabi.es 
MAiTLAin). New Edition ; with many 
Woodcuts. 8f0. prioe 146. 
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Mrs. Marcet's Conversations on Ghemis- 

tiy, in which the Elements of that Science 
are familiapiy explained and illustrated by 
Experiments. New Edition, enlarged and 
improved. 2 vols. fcp. 8vo. price 148. 

Mrs. Marcet's Conversations on Natural 

Philosophy, in which the Elements of 
that Science are familiarly explained. New 
Edition, enlarged and corrected; with 23 
Plates. Fop. 8vo. price IDs. 6d. 

Mrs. Marcet's Conversations on Political 

Economy, in which the Elements of that 
Science are familiarly explained. New 
Edition. Fcp. 8vo. price 7s. 6d. 

Mrs. Marcet's Conversations on Vege- 
table Physiology ; comprehending the Ele- 
ments of Botany, with their Application 
to Apiculture. New Edition; with 4 
Plates. Fop. 8vo. price 98. 

Mrs. Marcet's Conversations on Land 

and Water. New Edition, revised and 
corrected; with a coloured Map, shewing 
the comparative Altitude of Mountains. 
Fcp. 8vo. price 5s. 6d. 

Martineau. - Church History in England : 

Being a Sketch of the History of the Church 
of England from the Earliest Times to the 
Period of the Reformation. By the Eev. 
Akthub Mabtineau, M.A. late Fellow of 
Trinity College, Cambridge. 12mo. price 6s. 

Maunder's Biographical Treasury; con- 
sisting of Memoirs, Sketches, and brief 
Notices of above 12,000 Emment Persons of 
All Ages and Nations, from the Earliest 
Period of History ; forming a new and com- 
plete Dictionary of Cniversal Biography. 
The Eighth Edition, revised throughout, 
and brought down to the close of the year 
1853. Fcp. 8vo. lOs. cloth ; bound in roan, 
12s. ; calf lettered, 128. 6d. 

Maunder's Historical Treasury; com- 
prising a Gteneral Introductory Outline of 
Universal History, Ancient and Modem, 
and a Series of separate EEistories nf every 
principal Nation that exists; their Kise, 
Progress, and Present Condition, the Moral 
and Social Character of their respective in- 
habitants, their Bdigion, Manners and Cus- 
toms, &o. &o. New Edition; revised through- 
out and brought down to the Present Time. 
Fcp. 8vo. IDs. cloth ; roa?i,128. ; calf, 128. 6d. 



Maunder's Bcientifio and Literary Trea- 
sury : A new and popular Encyclopedia of 
Science and the Belles-Lettres ; including 
all Branches of Science, and every subject 
connected with Literature and Art. New 
Edition. Fcp. 8vo. price lOs. cloth ; bound 
in roan, 12s. ; calf lettered, 12s. 6d. 

Maunder's Treasury of Natural Histozy ; 

Or, a Popular Dictionary of Animated 
Nature : In which the Zoological Character- 
istics that distinguish the ditferent Classes, 
Genera, and Species, are combined with a 
variety of interesting Information illustrative 
of the Habits, Instincts, and Gheneral Eco- 
nomy of the Animal Kingdom. With 900 
Woodcuts. New Edition. Fcp. 8vo. price 
lOs. cloth ; roan, 1 2s. ; calf, 12s. 6d. 

Maunder's Treasury of Knowledge, and 

Library of Reference. Comprising an Eng- 
lish Dictionary and G^rammar, an Universal 
Ghizetteer, a Classical Dictionary, a Chrono- 
logy, a Law Dictionary, a Synopsis of the 
Peerage, numerous useful Tables, &c. The 
Twentieth Edition, carefully revised and 
corrected throughout : With some Additions. 
Fop. 8vo. price lOs. doth ; bound in roan, 
128. ; oalf lettered, 128. 6d. 

Merivale. — A History of the Romans 

under the Empire. By the B«v. Chaeles 
Mekivale, B.D., late Fellow of St. John's 
College, Cambridge. Vols. I. and II. 8vo. 
price 28s. ; and Vol. III. price 148. 

Merivale.- The Fall of the Roman Re- 
public : A Short History of the Last Cen- 
tury of the Commonwealth. By the Rev. 
Chables Mebiyale, B.D , late Fellow of 
St. John's Ccdlege, Cambridge. 12mo. 
price 7s. 6d. 

Merivale. — Memoirs of Cicero : A 

Translation of Cicero in Ms Letters^ by 
Bernard Rudolf Abeken. Edited by the 
Rev. Chables Mebiyale, B.D. 12mo. 
[Jtist ready. 

Miner's History of the Church of Christ. 

With Additions by the late Rev. Isaac 
Milneb, D.D., F.R.S. A New Edition, 
revised, with additional Notes by the Rev. 
T. Gbantham, B.D. 4 vols. 8vo. price 52s. 

James Montgomery's Poetical Works : 

Collective Edition ; witli the Author's Auto- 
biographical Prefaces. A New Edition, 
complete in One Volume ; with Portrait and 
Vignette. Square crown 8vo. price 10s. 6d. 
cloth; morocco, 21s. — Or, in 4 vols. fcp. 
8vo. with Portrait, and Seven oilier Plates, 
price 209. cloth ; morocco, 36s. 
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Montgomery.—Original Hymns for Pab- 

lic, Social, and Private Derotion. By Jas. 
MoNTOOiCBST. 18mo. price 58. 6d. 

Moore. 'Man and his Motives. By 

0EOBGB MooBB, M.B., Member of the 
Boyal College of Physicians. Third and 
cheaper Edition. Fcp. 8vo. price 6b. 



Moore.— The Power of the Soul over the 

Body, considered in relation to Health and 
Morals. By Geobge Moobb, M.D., Member 
of the Royal College of Physicians. Fifth 
and cheaper Edition. Fcp. 8vo. price 68. 

Moore.— The Use of the Body in relation 

to the Mind. By Geobge Moobe, M.D., 
Member of the Koyal College of Physicians. 
Third and cheaper Edition, Fcp. Svo. 68. 



Moore.— Health, Disease, and Remedy, 

familiarly and practically considered in a 
few of their relations to the Blood. By 
Geoboe Moobb, M.D., Post 8?o. price 
78. 6d. 



Moore.— Memoirs, Journal, and Corre- 
spondence of Thomas Moore. Edited by 
the Bight Hon. Lobd John Eussell, M.P. 
With Portraits i^id Vignette Illustrations. 
Vols. I. to IV. post 8vo. price IDs. 6d. each. 

The Fifth and Sixth Volumes of 

Moobe's Memoibs, Joubnal, and Cob- 
besfondence, with Portraits of Lord John 
Bussell and Mr. Corry, and Vignettes by 
T. Creswick, R.A. of Moore's Eesidence at 
Paris and at Sloperton. Vols. V. and VI. 
post 8vo. price 21s. 

Thomas Moore's Poetical Works. Con- 
taining the Author's recent Introduction 
and Notes. Complete in One Volume ; with 
a Portrait, and a View of Sloperton Cottage. 
Medium 8vo. price 21s. dotli ; morocco, 42s. 

*^* Also a New and cheaper Issue of the 
First collected Edition of the above, in 10 
Tols. fcp. 8to. with Portrait, and 19 Plates, 
price 35b. 



Moore. — Songs, Ballads, a*:d Sacred 

Songs. By THOMikS Moobb, Author of 
Lalljt Uookh, &c. First collected Edition, 
with Vi^ette by E. Doyle. 16mo. price 
^1. cloth ; 128. 6d. boiuid in morocco. 



Moore's Irish Melodies. New Edition, 

with the Autobiographical Pre£Eu:e from, the 
Collectiye Edition of Mr. Moore's Poetical 
Works, and a Vignette Title by D. Maclise, 
B.A. 16mo. price 5s. doth } 12s. 6d. bound 
inmoroooo. 

Moore's Irish Melodies. Illnstrated by 

D . MacUse, B. A. New and cheaper Edition ; 
with 161 Designs, and the whole of the 
Letterpress engraved on Steel, by F. P. 
Becker. Super-royal 8vo. price Sis. 6d. 
boards j bound in morocco, £2. 12s. 6d. 

The Orisinal Edition of tbe abo-ve, 

in imperial 8vo. price 63b. boards $ morocco, 
£4. 14s. 6d. $ proofs, £6. 63. boards, — may 
9till be had. 

Moore's Lalla Rookh: An Oriental 

Bomance. New Edition, with the Auto- 
biographical Preface from the Collective 
Edition of Mr. Moore's Poetical Works, and 
a Vignette Title by D. Maclise, B. A. 16mo. 
price 5s. cloth j 12s. 6d. bound in morocco. 

Moore's Lalla Rookh: An Oriental 

Bomance. With 13 highly-finished Steel 
Plates from Designs by Corbould, Meadows, 
and Stephanoff, en/^raved under the super- 
intendence of the late Charles Heath. New 
Edition. Square crown Svo. price ISs. 
cloth J morocco, 28s. 

A few copies of the Original Edition, in 
royal 8vo. price One Guinea, Hill remain. 

Morton.— A Manual of Pharmacy for the 

Student of Veterinary Medicine : Contain- 
ing the Substances employed at the Boyal 
Veterinary College, with an attempt at their 
Classification ; and the Pharmacopoeia of 
that Institution. By W. J. T. Mobtok, 
Professor of Chemistry and Materia Medica 
in the College. Fifth Edition (1854). Fcp. 
8vo. price 10s. 

Moseley.— The Mechanical Principles of 

Engineering and Architecture. By the Bev. 
H. MosBLET, M.A., F.B.S., Professor of 
Natmral Philosophy and Astronomy in 
King's College, London. 8yo. price Ms. 

Mnre.--A Critical History of the Lan- 
guage and Literature of Ancient Ghreeoe. 
By William Mube, M.P. of Caldwell. 3 
vols'. 8vo. price 36s. 

Vol. IV. conaprlslnff Historical U,te- 

rature from the Bise of Prose Composition 
to the Death of Herodotus. 8vo. with 
Map, price 15s, 
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Mnrray's Encyclopaedia of Geography ; 

Comprising a complete Description of the 
Earth : Exhibiting its Relation to the 
Heavenly Bodies, its Physical Structure, the 
Natural History of each Country, and the 
Industry, Commerce, Political Institutions, 
and Civil and Social State of All Nations. 
Second Edition ; with 82 Maps, and upwards 
of 1,000 other Woodcuts. 8vo. price 608. 

Neale.— "Risen from the Ranks;" or, 

Conduct versus Caste. By the Eev. Eeskinb 
Nbalb, M.A., Bector of Barton, Sujffolk. 
Fcp. Svo. price 6s. 

Neale.— The Richesthat bring no Sorrow. 
By the Rev. Erskinb Neale, M.A., Hector 
of Kirton, Suffolk. Ecp. Svo. price 6s. 

Neale.— The Earthly Resting Places of 

the Just.* By the Rev. Eeskinb Neale, 
M.A. Bector of Kirton, Suffolk. Fcp. Svo. 
with Woodcuts, price Ts, 

Neale.— The Closing Scene; or, Chris- 
tianity and Infidelity contrasted in the Last 
Hours of Remarkable Persons. By the 
Rev. Erskinb Neale, M.A., Rector of 
Kirton, Suffolk. New Editions of the First 
and Second Series. 2 vols. fcp. Svo. price 
128. ; or separately, 6s. each^ 

Newman. — Discourses addressed to 

Mixed Congregations. By John Henry 
Newman, Priest of the Oratory of St. Philip 
Neri. Second Edition. Svo. price 12s. 

Lieutenant Osborn's Arctic Journal. 

Stray Leaves from an Arctic Journal j or, 
Eighteen Months in the Polar Regions in 
Search of Sir John Franklin's Expedition. 
By Lieut. Shbraiid Osbobn, R.N., Com- 
manding H.M.S.V. Pioneer. With Map and 
Four coloxured Plates. Post Svo. price 12s. 

Owen Jones.— Flowers and their Kindred 

Thoughts : A Series of Stanzas. By Maey 
Anne Baoon. With beautiful Illustrations 
of Flowers printed in Colours by Owen 
Jones . Imperial Svo. price Sis. 6d. elegantly 
bound in calf. 

Owen. — Lectures on the Comparative 

Anatomy and Physiology of the Invertebrate 
Animals, delivered at the Royal College of 
Surgeons in 1843. By Bichabd Owen, 
F.R.S., Hunterian Professor to the College. 
New Edition, corrected. 8vo. with Wood 
Engravings. [/« i^ press. 



Professor Owen's Lectures on the Com*, 

parative Anatomy and Physiology of the 
Vertebrate Animtus, delivered at the Royal 
College of Surgeons in 1844 and 1846. With 
numerous Woodcuts. Vol. I. Svo. price 14s. 

The Complete Works of Blaise Pascal. 

Translated from the French, with Memoir^ 
Introductions to the various Works, Edito- 
rial Notes, and Appendices, by QEOsaB 
Peabob, Esq. 3 vols, post Svo. with Por- 
trait, 25s. 6d. 

VOIi. 1. PA8CAI.*8 PROVIMGIAIi liET- 

ters: with M. Villemain'a Essay on Pascal prefixed, and anew 
Memoir. Post 6to. Portrait, 8s. M. 

VOIi. 9. PASGAIi'S TH017«HT8 OK BIB- 

liffiou and Evidences of Christianitv, witli Additions, fron 
Original MSS. : from M. Faugire's Edition. Post 6to. 8e. 6d 

. VOIi. 8. PASCAIi'S ]III8€BIiIiAlVB017S 

Writings, Cwrespondence, Detached Thoughts, Ac. : firom M. 
Faugdre's Edition. Post Svo. 8s. 6d. 

Captain Peel's Travels in Nubia.— A Ride 

through the Nubian Desert. By Captain 
W. Peel, R.N, Post Svo. with a Route 
Map, price 5s. 

Pereira's Treatise on Food and Diet: 

With Observations on the Dietetical Eegimen 
suited for Disordered States of the Digestive 
Organs ; and an Account of the Dietaries of 
some of the principal Metropolitan and other 
Establishments for Paupers, Lunatics, Cri- 
minals, Children, the Sick, &c. Svo. 16s. 

Peschel's Elements of Physics. Trans- 
lated from the German, witli Notes, by 
E. West. With Diagrams and Woodcuts. 
8 vols. fcp. Svo. 21s. 

Peterborough.— A Memoir of Charles 

Mordaunt, Earl of Peterborough and Mon- 
mouth : With Selections from his Correspon- 
dence. By the Author of Hockelaga^ &c. 
2 vols, post Svo. price ISs. 

Phillips.— A Guide to Geology. By John 

Phillips, M.A. F.R.S. F.G.S., Deputy Reader 
in Q-eology in the University of Oxford; 
Honorary Member of the Imperial Academy 
of Sciences of Moscow, &c. Fourt.h Edition, 
connected to the Present Timej with 4 
Plates. Fcp. Svo. price 5s. 

Phillips's Elementary Introduction to 

Mineralogy. A New Edition, with extensive 
Alterations and Additions, by H. J. Bhooke, 
F.R.8., F.G.S. ? and W. H. Milleb, M.A., 
F.GS., Professor of Mineralogy in the 
University of Cambridge. With numerous 
Wood Engravings. Post Svo. price 18s. 
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Phillip8.*Figare8 and Descriptions of 

the Palffiosoio FobbOb of Cornwall, Devon, 
and West Somerset ; obserred in the course 
of the Ordnance Gkiological Survey of that 
District. By John Phillips, F.R.S . F.G.S. 
&o. 870. with 60 Plates, price 9s. 

Captain Portlock*^ Report on the Geology 

. of the County of Londonderry, and of Parts 
of Tyrone and Fermanagh, examined and 
described under the Authority of the Master- 
General and Bottrd of Ordnance. 8vo. with 
48 Plates, price 24s. 

Power's Sketches in New Zealand, with 

Pen and Pencil. From a Journal kept in 
that Country, from July 1846 to June 1848. 
With Plates and Woodcuts. Post 8vo. 12s. 

Pulman's Vade-mecnm of Fly-Pishing 

for Trout ; being a complete Practical Trea- 
tise on that Branch of tne Axi of Angling ; 
with plain and copious Instructions for the 
Manufacture of Artificial Flies. Third 
Edition, with Woodcuts. Pep. 8vo. price 6s. 

Pycroft'8 Course of English Reading, 

adapted to every Taste and Capacity : With 
Literary Anecdotes. New and cheaper 
Edition. Fcp. 8yo. price 5s. 

Dr. Reece's Medical Guide; for the Use 

of the Clergy, Heads of Families, Schools, 
and Junior Medical Practitioners: Com- 
prising a complete Modem Dispensatory, 
and a Practical Treatise on the distmguishing 
Symptoms, Causes, Prevention, Cure and 
Palliation of the Diseases incident to the 
Human Frame. With the latest Discoveries 
in the different departments of the Healing 
Art, Materia Medica, &o. Seventeenth 
Edition, corrected and enlarged by the 
Author's Son, Dr. H. Besoe, M.B.C.S. &o. 
Svo. price 12s. 

Rich's Illustrated Companion to the 

Latin Dictionary and Gh'eek Lexicon : Form- 
ing a Glossary of all the Words representing 
Visible Objects connected with the Arts, 
Manufactures, and £very-day Life of the 
Ancients. With Woodcut Bepresentations 
of nearly 2000 Objects from the Antique. 
Post Svo. price 21s. 

Sir J. fiichardson's Journal of a B':at 

Voyage tfarongh Bupert's Land and the 
Arctic Sea, in Search of the Discovery Ships 
under Command of Sir John Franklin. With 
an Appendix on the Physical Geography of 
Korth America ; a Map, Plates, and Wood- 
cuts. 2 vols. Svo. price 31s. 6d. 



Richardson (Gaptain).--Hor8emanship; 

or, the Art of Biding and Managing a HorM^ 
adapted to the Guic&noe of Ladies and Gen* 
tlemen on the Boad and in the Field : With 
Instructions for Breaking-in Colts and Youof 
Horses. By Captain Bichasdson, late «4 
the 4th Light Dragoons. With 5 Lirie 
Engravings. Square crown Svo. price 14^. 

•• Plain, well-arraniired directions to the stndent 
in horsemanship, from inonnting up to h entire, 
and to buyinf^ or breakinr-in a horse. Every pa^ 
shews the experienced honeman, who handia 1 
nothing but what is actoaUy necessary, and to ! 
attain that disregards repetition or minntentsfe." 



Spkctatob. 



Biddle's Complete Latin-English andj 

English-Latin Dictionary, for the u^e of 
CoUeges and Schools. New and cheaper , 
EdUiou, revised and corrected. 8to. 21s. 

f*^^ f The EngUsh-Latin Dictionary, 75. ' 
^*™^ ^ I TheLatin-£nglishDictionary,15e. 

Riddle's Copious and Critical Latin- 
English Lexicon, founded on the Gherman- 
Latin Dictionaries of Dr. William Freund. 
New Edition* Post 4to. price 31s. 6d. 

Riddle's Diamond Latin-English Dic- 
tionary : A Guide to the Meaning, Quahtj, 
and right Accentuation of Latin Classit^l 
Words. Boyal 32mo. price 4s. 

Rivers's Rose- Amateur's Guide ; contain- 
ing ample Descriptions of all the fine leading 
varieties of Boses, regularly classed in thei: 
respective Families ; their History an . 
mode of Culture. New Edition. Fcp. Svo. &. 

Dr. E. Robinson's Greek and English 

Lexicon to the Ghreek Testament. A New 
Edition, revised and in great p«rtne* written. 
Svo. price 18s. 

'* Take it as a whole/for soundness of theolorv, 
extent 0I scholarship, tlie philosopby of \u 
analysis, and the beauty of its arrangement, tbi> 
lexicon, wtai!e in the modest lanniai^e of it* 
autiior ' an unpretending memorial of the >ute 
and prof^ress of the interpretation and lexiro- 
Kjaphy of the New Testament at the first hn\i of 
the nineteenth century,' supplies a model for all 
future prodoctions or the kind, and in our o«u 
day is not likely to be surpassed in value, accuracy, 
and completeness." 

BaiT. AND Foa. Evangelical Rbvikw. 

Roby.— Remains, Legendary ft Poetical, 

of John Roby, Author of Traditions of Lan- 
cashire. With a Sketch of his Literary Life 
and Character by his Widow ; and a Por- 
trait. Post Svo. price lOs. 6d. 
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Rogers.— Essays selected from Contribu- 
tions to the Edinburgh Beview. B j Hekby 
RoGEBS. 2 vole. 8vo. price 246. 

Dr. RogeVs Thesaurus of English Words 

and Phrasea ClasBified and arranged so as to 
facilitate the Expression of Ideas and assist 
in Literary Composition. New Edition, re- 
vised and enlarged. Medium 8vo. price 14is. 

Rowton's Debater: A Series of complete 

Debates, Outlines of Debates, and Questions 
for Discussion ; with ample B^ferenoes 
to the best Sources of Information on 
each particular Topic. New Edition. Fcp. 
8vo. price 68. 

Letters of Rachel Lady Russell. A New 

Edition, including several unpublished Let- 
ters, together with those edited bv Miss 
Beeby. With Portraits, Vignettes, and 
Facsimile. 2 vols, post Bvo. price 15s. 

The Life of William Lord Russell. By 
the Right Hon. Lord John Bussell, M.P. 

The Fourth Edition, complete in One 
Volume ; with a Portrait engraved on Steel 
by S. Bellin, from the original by Sir Peter 
Lely at Wobum Abbey. Post 8vo. 10s. 6d. 

St. John (the Hon. P.) — Rambles in 

Search of Sport, in Germany, France, Italy, 
and Rii ssia. By the Honourable Fsbdinand 
ST JoRN. With Four coloured Plates. 
Post 8vo. price Qs. 6d. 

" As pretty and plsasant a little volume of spoiting adventure 
as need come from the hand of a devoted kod of Nimrod. The 
book is a very nice book ; well ^ot up and taa^fiilly illustrated : 
and the subatanre of it is interesting, being a narrative of apori 
b.T one >t1io could rl' hly avail himself of unusually favourable 
opportunities, and who tells hia story conversationally and very 
agreeably " Eka.. 

3t. John (H.)— The Indian Archipelago ; 

Its History and Present State. By Horace 
St John, Author of The Briiish ConquesU in 
Lidia^ &c. 2 vols, post* 8vo. price 218. 

3t. John (J. A.>-'There and Back Again 

in search of Beauty. By Jahes Auottstts 
St John, Author of /«*, an Egyptian PU- 
grimagey &c. 2 vols, post 8vo. price 21a. 

3t. John (J. A.)— The Nemesis of Power. 
By James Augustus ST John, Author of 
There and Back Again in Search- of Beaitty, 
&c, Fcp. 8vo. [Jusi readsf. 

Mr! St. John's Work on Egypt. 

ItAs : An Egyptian Pilgrimage. By James 
AuGuaxua ST John. 2 vols, post 8vo. 21s. 



The Saints oar Example. 9y the Author 

of Letters to My Vnknovm Friendt^ &c. Fop. 
8vo. price 7s. 

Schmitz.— History of Greece, from the 

Earliest Times to the Taking of Corinth by 
the Bomans, B.C. 146, mamlv based upon 
Bishop Thirlwall's History of Greece. By 
Dr. Leonhaed Schmitz, P.R.S.E., Rector 
of the High School of Edmburgh. New 
Edition. 12mo. price 7s. 6d. 

A Schoolmaster's Difficulties at Home 

and Abroad : — 1. In r^ard to his Galling ; 
2. In relation to HimseU; 3. As concerning 
his Charge; 4. About Committees j 6. With 
Pupil-Teachers ; 6. Touching Inspectors ; 
7. On the matter of Society ; 8. In prospect 
of the Future; and 9. ASbctine Personal 
Belations. Fop. 8vo. price 4s. 6a. 

Sir Edward Seawartfs Narrative of his 

Shipwreck, and consequent Discove ry of 
certain Islands in the Caribbean Sea : With 
a detail of many extraordinary and highly 
interesting Events in his Life, from 1733 to 
1749, as written in hia own Diary. Edited 
by Jane Poeteb. Third Edition ; 2 vols, 
post 8vo. 2l9.— An A«Bli>aMSNT, in 16mo. 
price 2s. 6d. 

The Sermon on the Mount. Printed on 

Silver ; with Picture Subjects, numerous 
Landscape and Illustrative Vignettes, and 
Illuminate Borders in Gh)ld and Colours, 
designed expressly for this work by M. 
Lepelle du Bois-Gallais, formerly em- 
ployed by the French Qt>vemment on the 
great Work of Count Bastard. Square 
18mo. price in ornamental boards, One 
Guinea j or 81s. 6d. bound in moroooo. 

Self-Denial the Preparation for Easter. 

By the Author of Letters to my Uninown 
Friends^ &c. Fop. 8vo. price 28. 6d. 

Sharp's New British Gazetteer, or Topo- 
graphical Dictionary of the British Islands 
and Narrow Seas : Comprising concise De- 
scriptions of about Sixty Thousand Plaoes, 
Seats, Natural Features, and Objects of Note, 
founded on the best Authorities ; full Par* 
ticulars of the Boundaries, Begistered Elec- 
tors, &c. of the Parliamentary Boroughs ; 
with a reference imder every name to the 
Sheet of the Ordnance Survey, as far as com- 
pleted ; and an Appendix, containing a 
General View of the Resources of the United 
Kingdom, a Short Chronology, and an 
Abstract of certain Besults of the Census of 
1851. 2 vols^ 8vo. price £2. 16b. 
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SewelL — Amy Heit>ert By a Lady. 

Edited by the Rer. William Sswkll, B.D. 
Fellow and Tutor of Exeter College, Oxford. 
New Edition. Fcp. 8to. price 6b. 

SewelL-The Earrs Danghter. By the 

Author of Amy Herbert. Edited by the Eer. 
W. Sewbll, B.D. 2 vol». fcp. 8yo. 9». 

SewelL — Gertnide : A Tale. By fhe 

Author of Amy Herbert, Edited by the Eev. 
W. SswELL, B.D. New Edition. ^ Fcp. 
8yo. price 6b. 

SewelL— Laneton Parsonage : A Tale for 

Children, on the Practical Ubc of a portion 
of the Church Catechism. By the Author 
of Amy Herbert, Edited by the Eer. W. 
Sbwxll, B.D. New Edition. 8 toIb. fcp. 
8yo. price 16b. 

BewelL — Margaret PercivaL By the 

Author of Amy Herbert. Edited by the Rer. 
W. Sbwell, B.D. New Edition. 2 toIb. 
fcp. 8yo. price 12b. 

By the same Author^ 

The Experience of Life. New Edition. 

Fcp. 8yo. price 7b. 6d. 

" Those who read for iDstmction as well as 
amusement will find in these experiences much 
moral and pious sentiment nracelully interpreted 
and practically illustrated." 

Morning Chronicls. 

Readings for a Month preparatory to 

Confirmation : Compiled from the Works of 
Writers of the Early and of the English 
Church. Fcp. Svo. price 58. 6d. 

•< A Toliuiie fall of derout mediUtioni and hoW connMls, 
which, while it will proTe profitable in the handg or candidates 
for confirmation darios the period of preparation for that aacred 
rite, will be fonnd no Esm valuable b7 clergymen aa a goide in 
the inalrnction of their catachnmeiis." Jouji Bvll. 

Readings for Every Day in Lent : Com- 
piled from the Writings of Bishop Jbsemy 
Taylob. Fcp. Svo. price 5s. 



The Family Shakspeare; in which 

nothing is added to the Origioal Text ; hut 
those words and expressions are omitted 
which cannot with propriety he read aloud. 
By T. BowDLBB, Esq. F.B S. New Edition, 
in Volumes for the Pocket. 6 vols. fcp. Svo. 
price 30s. 

%• Also a LiBBAEY Edition : With 36 
Wood Engravings from designs by Smirke, 
Howard, and other Artiste. Svo. priee 21s. 



Short Whist ( Its BIse, Pn^xess, and 

Laws : With Observations to make any one s 
Whist Player. Contabiing also the Laws oi 
Piquet, C^ino, Ecart^, Cribbage, Back- 
gammon. By Major A • * * • •. Ifew 
Edition ; to which are added, Precepts for 
Tyro»,byMr8. B»»«*. Fcp. 8to. 3s. 

Sinclair. — The Journey of I«ife. By 
Catujebijib SnfOLAiB, Author of The Biui- 
nets rf J^/^ (2 ▼ols. fcp. Svo. price lOs.) 
l^^ew Edition, corrected and enlarged. Fcp. 
Svo. price 5s. 

Sinclair. — Popish Legends or Bible 

Truths. By Cathebutb Sikculib. Dedi- 
cated to her Nieces. Fcp. Syo. price 6s. 

"MiM SiaeUir hM hrangfat to her taak m. weUdiseip: vi 
■Bind, aad a mcnior; richly nored with the rcsolte of ezUE«.>« 
■ad raried reading; and bar book not only eootaina nuL- ' 
cl«ar atatenacnt or th« tmtli in oppoaitton to error, backt- . - 
aoltd proof and bappj illoatration, bat it aparklea tlirovf t. <i 
with many a pertinent anecdote, and many a flash of quiet *j 

BonSVAOH WiTHB. 



Sir Boger de Coverley. From The Spec 

tator. With Notes and Illustrations, b« 
W. Hjotby Wujs ; and Twelve fine Wouii 
Engravings, hy John Thompson, frtL. 
Designs hy Fbbdbbiok Tatlkb. Oro^ 
Svo. price 16s. hoards ; or 278. bound n 
morocco. — A Cheap Edition, without Wood- 
cuts, in 16mo. price One Shilling. 

6mee*B Elements of Electro-Metallnrgj 

Third Edition, revised, corrected, and col 
siderably enlarged; with Electrotypes ar. 
numerous Woodcuts. Post Svo. price 108.6. 

Smith's Sacred Annals.— Sacred Annals 

VoL in. The Gentile Nations ; or, Tv 
History and Religion of the Egyptian' 
Assyrians, Babylonians, Medes, f ersiaL: 
Greeks, and Romans, collected from anciei 
authors and Holy Scripture, and ineludir, 
the recent discoveries in Egyptian, PenoA:. 
and Assyrian Inscriptions : Forming a cos 
plete connection of Sacred and Protane Ei- 
tory, and shewing the Fulfilment of Sacnr: 
Prophecy. By Seobge Smith, F^.S. fc 
In Two Parts, crown Svo. price 12d. 

By the same Author^ 
Sacred Annals : Vol. I. The Patriarch^: 

Age; or. Researches into the History as 
Religion of Mankind, from the GreatioE 
the World to the. Death of Isaac. Ctor. 
Svo. lOs. 

Sacred Annals: Vol. n. The Hebrew 

People ; or, The History and Religion 
the Israelites, from the Origin of the X|t: 
to the Time of Christ. In two Parts, cro» 
Svo. price 12s. 
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The Works of the Rev. Sydney Bmith f 

induding his Contributions to The Edin- 
burgh Beview. New Edition, complete in 
One Volume ; with Portrait, and Vignette. 
Square orownSvo. price 2l8. j or dOs. bound 
in calf. 

\* Also a LiBSABY Edition (the 
Fourth), in 8 toIs. 8to. with Portrait, 
price 368. 

The Rev. Sydney Smith's Elementary 

Sketches of Moral Philosophj, delivered at 
the Boyal Institution in the Years 1804, 
1805, and 1806. Second Edition. 8to. 
price 12s. 

The Life and Correspondence of the late 

Robert Southey. Edited by his Son, the 
Bev. C. C. SouTHBT, M.A., Vicar of 
Ardleigh. With Portraits, and Landscape 
Illustrations. 6 vob. post 8yo. price 68s. 

Sonthey's Life of Wesley ; and Rise and 

Progress of Methodism. New Edition, with 
Notes and Additions by the late Samuel 
Taylor Coleridge, Esq., and the late Alex- 
ander Knox, Esq. Edited by the Rev. 
C. C. SoTTTHEY, M.A. 2 vols. 8vo. with 
2 Portraits, price 28s. 

Sonthey's Commonplace Books. Com- 
prising — 1. Choice Passages: With Col- 
lections for the History of Manners and 
Literature in England; 2. Special Collections 
on various Historical and Theological Sub- 
jects; 8. Analytical Readings in various 
branches of Literature; and 4. Original 
Memoranda, Literary and Miscellaneous. 
Edited by the Rev. J. W. Wabteh, B.D. 
4 vols, square crown 8vo. price £3. 18s. 

Each Oommonplaet Book, complete in itself, may be had sepa- 
rately as follows :— 

First Ssbibs— CHOICE PASSAGES, fte. 18b. 
SxcojiD Ssans— SPECIAL COLLECTIONS. I8s. 
Thi»d Sniis»-AMALYTICAL READINGS. 21s. 
FovKTK suns— ORIGINAL MEMORANDA, fte. Zls. ^ 

Robert Sonthey's Complete Poetical 

Works ; contamine all the Author's last In- 
troductions and Notes. Complete in One 
Volume, with Portrait and Vignette. Medium 
8vo. price 2l8. cloth ; 42s. bound in morocco. 

•^^* Also a New and cheaper Issue of the 
First collected Edition of the above, in 
10 yols. fcp. 8vo. with Portrait and 19 Plates, 
price 36s« 

, Select Works of the British Poets ; from 

Chaucer to Lovelace, inclusive. With 
Biographical Sketches bj the late Hobest 
SoUTHEY. Medium 8vo. price 30s. 



£k)!ithey'8 The Doctor fto. Complete in 

One Volume. Edited by the Rev. J. W. 
Wabtbe, B.D. With Portrait, Vignette, 
Bust, and coloured Plate. New Edition. 
Square crown 8vo. price 21b. 



Steel's Shipmaster's Assistant, for the 

use of Merchants, Owners and Masters of 
Ships, Officers of Customs, and all Persona 
connected with Shipping or Commerce : Con- 
taining the Law and Local Begulations 
affecting the Ownership, Charge and Manage- 
ment of Ships and their Cargoes ; together 
with Notices of other Matters, and all ne- 
cessary Information for Mariners. New 
Edition, re¥rritten, by G. Willmobb, Esq. 
M.A. Barrister-at-Law ; G-. Clements, of 
the Customs, London j and W. Tate, Author 
of The Modem Cambist. 8vo. price 28s. 



Stephen.--Lectares on the History of 

France. B^ the Bight Hon. Sir James 
Stephen, Br.C.B. LL.D. Professor of Modem 
History in the University of Cambridge. 
Second Edition. 2 vols. 8vo. price 24s 



Stephen.-£ssays in Ecclesiastical Bio- * 

graphy ; from The Edinburgh Beview. By 
the Eight Hon. Sir Jambs Stephen, K.C.B. 
LL.D. Third Edition. 2 vols. 8vo. 248. 



Stonehenge.— The Greyhound: Being a 

Treatise on the Art of Breeding, Bearing, 
and Training Greyhounds for Public Bun- 
ning ; their Diseases and Treatment : Con- 
taining also, Bules for the Management of 
Coursing Meetings, and for the Decision of 
Courses. By STONEHEuaB. With numerous 
Portraits of Greyhounds, &c. engraved on 
Wood, and a Frontispiece engraved on 
Steel. Square crown 8vo. price 21s. 

" We have not the slightest hesitation in sayinfl' 
that the work under notice is the most copious and 

complete ever written ou the nrevhound The 

arrangement of this vast fund of information is 
lucid, consecutive, and regular, and the stvle in 
which it is communicateu varied, now tecnnical 
and scientific, then anecdotal ; and, when occasion 
requires, minutely desciiptive, fervent, and often 
so plain and simple that one mifpht fancy the 
author was pleasantly speaking to listeners.'' 
Bell's Life. 



Stow.— The Training System, the Moral 

Training School, and the Normal Seminary 
. or College. By David Stow, Esq. Honorary 
Secretary to the Glasgow Normal Free 
Seminary. Ninth Edition ; with Plates and 
Woodcuts. Post 8vo. price 6s, 



NEW WORKS AVD NEW EDITIONS 



Dr. Satherland'B Journal of a Voyage in 

Baffin's Bay and Barrow's Straits, in the 
Years 1850 and 1861, performed by H.M. 
Ships Lady Fravkiin and Sophia^ under the 
command of Mr. WiUiam Penny, in search 
of the missing Crews of H.M. Ships Erebus 
and Terror. With Charts and Illustrations. 
2 vols, post Sto. price 27^. 

Swain.— English Melodies. By Charles 

SwAnr. Fcp. Syo. price Os. cloth ; bound 
in morocco, 120. 



Swain.— Letters of Lanra D'Auveme. 

By Chablss Swain. Fcp. 8vo. price Ss. 6d. 



Tate.- On the Strength of Materials ; 

Containing various original and useful For- 
muliB, specially applied to Tubular Bridges, 
Wrought Iron and Cast Iron Beams, &o. 
By Thomas Tats,F.B.A.S. Svo. price 6s. 6d. 

Taylor.— Loyola: And Jesuitism in its 

Rudiments. By Isaao Taylob. Post 8vo. 
with Medallion, price lOs. 6d. 



Taylor.-Wesley and Mettiodism. By 
Isaac Taylob. Post 8ro. with a Portrait, 
price 10s. 6d. 



Thirlwall.-The History of Greece. By 

the Bight Bev. the Losd Bishop of St. 
David's (the Rev. Connop Thirlwall). An 
improved Library Edition ; with Maps. 8 
vols, Svo. price i&4. 168. 

Also, an Edition in 8 vols. fcp. Svo. with 
Vignette Titles, price 28s. 



Thomson (The Rav. W.)— An Outline of 

the Laws of Thought : Being a Treatise on 
Pure and Applied Logic. By the Rev. W. 
Thomson, M.A. Fellow and Tutor of Queen*s 
College, Oxford. Third Edition, enlarged. 
Pep. 8vo. price 7s. 6d. 



Thomson's Tables of Interest, at Three, 

Four, Four-aiid-a Half, uud Five j^er Ct-nt., 
firom One Pound to Ten Thousand, and from 
1 to 365 Days, in a regular progression of 
single Days ; with Interest at all the above 
Bates, from Otie to Twelve Months, and 
from One to Ten Years. Also, numerous 
other Tables of Exchanges, Time, and Die- 
ooimts. New Edition. 12mo. price 8s. 



Thomson's Seasons. Edited by Bolton 

CoBNBT, Bsq. lUuBtrated with Seventy- 
seven fine Wood Eneravings from Designs 
by Members of the Etching Club. Square 
crown 8vo. price 21s. cloth ; or, 368. bound 
in morocco. 

Thornton.— Zohrab; or, a Midfltunmer 

Day's Dream: And other Poems. By 
William Thomas Thornton, Author of 
An Estatf on Over-Populaiion, &o. Fcp. 8?o. 
price 4s. 6d. 

The Thumb Bible ; or, Verbom Sempl- 

temum. By J. Taylob. Being an Epi- 
tome of the Old and New Testaments in 
English Verse. Beprinted from the Edition 
of 1693 i bound and clasped. 64mo. Is. 6d. 

Todd (Charles).— A Series of Tables of 

the Area and Circumference of Circles ; the 
SoUdity and Superficies of Spheres; the 
Area and Length of the Diagonal of Squares ; 
and the Specific Gravity of Bodies, Sue.: 
To which is added, an Explanation of the 
Author's Method of Calculating these Tables. 
Intended as a FaciUty to Engineera, Sur- 
veyors, Architects, Mechanics, and Artisans 
in general. By Chableb Todd, Engineer. 
The Second Edition, improved and extended. 
Post Svo. price 6s. 

Townsend.— The Lives of Twelve Emi- 
nent Judges of the Last and of the Preaent 
Century. By W. C. Townbbvd, Esq., M.A., 
Q.C. 2 yols. Svo. price 28s. 

Townsend.— Modem State Trials revised 

and illustrated with Essays and Notes. By 
W. C. Tow>sEND, Esq. M.A. Q.C. 2 vols. 
Svo. price 30b. 

Sharon Turner's Sacred History of the 

World, attempted to be Philosophically 
considered, in a Series of Letters to a Son. 
New Edition, edited by the Author's Son, 
the Bcv. S. TuRNEB. 3 vols, post Svo. 
price 31s. 6d. 

Sharon Tamer's History of England 

during the Middle Ages: Comprisimg the 
Beigns from the Norman Conquest to the 
Accession of Henry YIII. Fifth Edition, 
revised by the Bev. S. Tubhbb. 4 vols. 
Svo. price 60s. 

Sharon Tomer's History of the Anglo- 
Saxons, from the Earliest Period to the 
Norman Conquest. The Seventh Edition, 
revised by the BeV. S. TVJOXBR, 8 Tols. 
Svo. price 36s. 
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THE TEAVELLEE'S LIBRARY, 

In Course op Publication in Parts at One Shilling 
AND IN Volumes price Half-a-Crown each. 

Comprising books of valuable information and acknowledged merit, in a form 
adapted for readinfp while Travelllnf?, and also of a character that will reuder tliem worthy 
of preservation. 

Liit of the Volumes already published. 

Vol. I. MACAULAY's ESSAYS on WARREN HASTINGS and LORD CLIVE 3/6 

II. ESSAYS on PITT and CHATHAM, RANKE,and GLADSTONE. . 2/6 

IIL LAING's RESIDENCE in NORWAY 2/6 

IV. PFEIFFER's VOYAGE ROUND the WORLD 2/6 

V. EOTHEN, TRACES of TRAVEL from the EAST 3/« 

VI. MACAULAY's ESSAYS on ADDISON, WALPOLE, and LORD BACON .... 2/6 

VIL HUC's TRAVELS in TARTARY, &c 2/6 

VIIL THOMAS UOLCROFT's MEMOIRS 2/6 

IX. WERNE's AFRICAN WANDERINGS 2/6 

X. MRS. JAMESON'S SKETCHES in CANADA 2/6 

XL JERRMANN's PICTURES from ST. PETERSBURG 2/6 

Xn. THE REV. G. R. GLEIG's LEI PSIC CAMPAIGN V8 

XIIL HUGHES'S AUSTRALIAN COLONIES 2/8 

XIV. SIR EDWARD SEA WARD'S NARRATIVE 2/6 

XV. ALEXANDRE DUMAS' MEMOIRS of a MAITRE D'ARMES 2/6 

XVL OUR COAL FIELDS and OUR COAL PITS 2/6 

XVII. M'CULLOCH's LONDON and GIRONlERE's PHILIPPINES 2/6 

XVIIL SIR ROGER DE COVERLEY and SOUTHEY's U)VE STORY 2/6 

XIX. JEFFREY'S ESSAYS on SWIFT and RICHARDSON and \ 

LORD CARLISLE'S LECTURES and ADDRESSES \ ^'^ 

XX. HOPE'S BIBLE in BRITrANY and CHASE in BRITTANY 2/6 

XXI. THE ELECTRIC TELEGRAPH and NATURAL HISTORY of CREATION, 2/6 

XXIL MEMOIR of DUKE of WELLINGTON and LIFE of MARSHAL TURENNE, 2/6 

XXIII. TURKEY and CHRISTENDOM & RANKE's FERDINANDand MAXIMILIAN, 2/0 

XXIV. FERGUSON'S SWISS MEN and SWISS MOUNTAINS and) 

BARROW'S CONTINENTAL TOUR J ' 

XXV. SOUVESTRE's WORKING MAN'S CONFESSIONS 



ATTIC PHILOSOPHER in PARIS ^ ^^ 



XXVI. MACAULAY's ESSAYS on LORD BYRON and the COMIC DRAMATISTS 1 . 
and his SPEECHES on PARLIAMENTARY REFORM (1881^) J ^ 

XXVII. SHIRLEY BROOKS's RUSSIANS of the SOUTH and , 

DR. KEMi"s INDICATIONS of INSTINCT .... ' ' 

XXVIII. LAN WAN's ADVENTURES in the WILDS of NORTH AMERICA 2/6 



NSandl 

[s ....;• 

MI< 
ORl 

\ 



u 



IJTBW WOEES vxmUBvaa> 91 UXSfQMAS ijm CK). 



Dr. Tnrton'B Manual of the Land and 

Fresh-water Shells of the British Islands. 
A New Edition, with considerable Additions 
by JoHV Edwasd Gbjlt : With Woodcuts, 
and 12 cobored Plates. Post Sro, price 15s. 

Dr. lire's Dictionary of Arts, Mannfac- 

tures, and Mines : Containing a clear Bzpo- 
sition of their Prindplea and Practice. The 
Fourth Edition, much enlarged and cor- 
rected throughout ; with all the Information 
comprised in the SitpplemeHi of Beeent Im- 
pravemeuU brought down to the Present 
Time and incorporated in the Dictionary: 
Most of the Articles being entirely re- 
written, and many new Articles now first 
added. With nearly 1,600 Woodcuts. 2 
vols. Svo, price OOs. 

" Let any well-informed man ask himself bow 
many works he can rely on as authorities opon 
any given scientific snbject ; and he will find oat 
very, very few, compared with the entire number 
of treatises upon it. The fact is, many men have 
no perception of the beauty, and consequently but 
little regard for the purity of science; and the 
publishers print the most inexact and erroneous 
writing, provided the public will consent to pur- 
chase It, which is too generally the case. This 
rerosrk serves to shew how high an estimate ou^ht 
to be set upon these volumes of Dr. Ure*9, which 
consist chiefly of origrinal and exact treatises, 
written with so much accuracy and care that they 
may be universally resorted to as authoritative,— 
as indeed the former editions have been,— as well 
by artists and manufacturers as by British and 
foreirn scientific writers. The author has through- 
out toe entire work kept most seriously before his 
mind the one object of promoting the best and 
roost economical developments of the arts and 
manufactures; and has produced a work which 
altogether surpasses every other of its kind with 
which we are acquainted.'* 

Mbchamic's Maoazinx. 

Waterton.~EBsay8 on Natural History, 

chiefly Ornithology. By C. Watebton. Esq. 
With an Autobiography of the Author, and 
Views of Walton HaII. New and cheaper 
Edition. 2 vols. fcp. Sro, price IOb. 

Separately : YoL I. (First Series), 6b. 6d. 
Vol. II. (Second Series), 4a. 6d. 

" Mr. Waterton's essays evince throughout the 
ssme love of nature, the samefreshnesa of thought 
and originality of idea, and the same unartificial 
mode of treating the subject, as White's Natural 
History of Selborne ; ana no one would for a mo- 
ment hf sitate to place side by side in the foremost 
rank of popular writers on natural history, Gilbert 
White's Selborne and Charles Waterton's Beeape 
and Autoblograpkg." WasTMiifSTaa Rsviaw. 

Alaric Watts's Lyrics of the Heart, and 

other Poems. With 41 highly-finished 
Line Engravings, executed expressly for the 
work by the most eminent Painters and 
Engravers. Square crown 8vo. price 31b. 6d. 
boards, or 45s. bound in morocco ; Proof 
Impressions, 638. boards. 



Webster and Farkes's EncyclopsBdia of 

Domestic Economy ; Comprising such sub- 
jects as are most immiediately connected with 
Housekeeping: As, The Construction of 
Domestic Edifices, with the modes of Warm- 
ing, Ventilating, and Lighting them — A de- 
scription of the yarious article of Furniture, 
with the nature of their Biaterials — Duties of 
Servants, Ac. New Edition; with nearly 
1,000 Woodcuts. 8vo. price 50s. 

Willich'8 Popular Tables for ascertaining 

the Value of Lifehold, Leasehold, and Church 
Property, Renewal Fines, &c. Third Edition, 
with additional Tables of Natural or Hyper- 
bolic Logarithms, Trigonometry, Astronomy, 
Oeography, &c. Poet 8vo. price Os. 

Lady WiUonghby's Diary (1635 to 1663). 

Printed, ornamented, and bound in the style 
of the period to which The Diary refers. 
New Edition ; in Two Parts. Square fcp. 
8to. price 8s. each, boards ; or, bound in 
morocco, 18s. each. 

WilmoVs Abridgment of Blackstone's 

Commentaries on the Laws of England, in- 
tended for the use of Young Persons, and 
comprised in a series of Letters from a Father 
to his Daughter. A New Edition, corrected 
and brought down to the Present Day, by 
Sir JoHK E. Eabdley Wilmot, Bart., 
Barrister-at-Xiaw, Becorder of Warwick. 
12mo. price 6s. 6d. 

yonatt.— The Horse. By William Yonatt. 

With a Treatise of Draught. New Edition, 
with numerous Wood Engravings, from 
Designs by William Harvey. (Messrs. 
Longman and Co.*s Edition should be or- , 
dered.) 8to. price lOs. 

I 

Tonatt—The Dog. By Hl^Uiam Tonatt i 

A New Edition; with numerous EngraTings, { 
from Designs by W. Harvey. Syo. 69. I 



Zompt's Larger Grammar of the Latin 

Language. Translated and adapted for the 
use of English Students by Dr. L. Schmitz, 
F.B.S.E., Bector of the High School of 
Edinburgh : With numerous Additions snd 
Corrections by the Author and Translator. 
The Third Edition, thoroughly revised ; to 
which is added, an Index (by the B^v. J. T. 
White, M.A.) of all the Passages of Latin 
Authors referred to and explained in the 
Grammar. 8yo. price 14s. 

IMareh 1854. 
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